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Minutes of the 8th Meeti
of the Intelllgence ADtg

© May 1952

7 M2y 1952

PRESENT: Messrs, Becker, Amory, Carey, Chadwell, Douglass, Reber,
Borel, |

1, The meeting was held in the 0/80 Conference Roam.
Mr. Kirkpatrick, AD/SO, explained the organization and functions of
his lmmediate staffs, and called cn Col, and his various
assistants for fuller statements of their activities. Various
problems of mutual concern to 0/SO and the IAD offices were discussed,
It was the sense of the meeting that this conference had proved most.
beneficial to the intelligence offices represented, and Mr. Kirk-
patrick proposed that similar meetings be held in the future.

2, Following the 0/SO briefing, the DD/I raised two
matters for discussion:

ae the "persannel ceiling" matter, as approved by the
DCI, 6 ay;

be authentication of facts and related questlions.

As to the latter, attention was called to the O/NE "Program of
Estimates for the Remainder of 1952,% dated 5 May 1952, Mr. Becker
undertook to circulate for comment a memorandim respecting the various
staff studies on "facts," together with the availlable studies, The
IAD's undertook to consider, as Office problems, the questions of
auditing and planning intelligence production.

Executive Officear to
Deputy Director/Intelligence
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2y april 1952

. T
MEMORANDUM FOR: Executive Assistant to the Director
Ve
FROM: Assistant to the Director

DATE: 22 April 1952

le I attended DD/I's meeting with the sissistant Directors wider
his supervision on Tuesday, 22 April 1952

Those attending were Messrs. Becker, Cargzr Kent, Chadwe.l,
Andrews, Amory, Douglas, Reber, | and | |

2e¢ Mre Becker opened the meeting stating that there had been:
requests from the FBI and from State for information such as is m-o-
duced in agency briefingse He said that the briefings were being re-
corded and the Assistant Directors' talks transcribed into draft :arme
He asked for assistance from the AD's in editing these draftse Mie
Becker stated that the information when in final form weuld be ais triltwu-
ted on a highly selective basis, that it would be loaned, and that thw
probable period would be two weekse

3¢ Mr. Becker brought up for discussion the question of traval
for intelligence personnel and the whole matter of overt pevple ovar-
sease He pointed out that it was essential that intelligence person-
nel get overseas both for their own and the agency's long-term
developmente He suggested the strategic division in Germany as a
mechanism for the administration of overt personnel and said that if
this proved practicable, our objective would be to institute comperabie
units elsewheree _

There was a discussion of how best to handle overt travel anc
personnel vis-a~vis the generally covert nature of most of the pecole
overseas nowe It was concluded that the whole matiter would be watchec.
and that for the present we would continue allowing short term visits
on an ad hoc basis, when such visits were in every way justifiede

lie The use of autos within the intelligence offices of the agencyv

ws discussed with Mre Carey suggesting:

ae« A tWo-way radio systeme

be Helease of cars to pools between
10300 AeMe and Noone

Cs A better class of drivere
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was asked to look into the guestion more clos«ly
and recommend action in response to a memorandum by DD/A.

5s Mr. Kent with Mr. Becker and Dr. Chadwell discussed the
AD/IC study "Authenticationdf Factse® It was the sense of uhe meew- ILLEGIB
ing that there was need for a contimnuous watch on the ow:r-all orove:i:s
of collecting the facts and the development of a mechanism tha:. is asunp-
table to all for examining the facts. Mr. Kent will circulate the i:u
memoranda MAuthentication of Facts® and "Plan of Estimates® amcng e
Assistant Directors of the intelligence officess Mr. Kent and dre [ 1]
will meet with General Bolling to discuss (1) support from JIC in exur n-
ing the facts and (2) establishing a man or men to provide connimmriz
liaison with IAC memberse

6e Mr. Cgrey stated that there was an inordinate amoun- of tinw
consumed in technically complying with the training reguiations awsn:i~.zing
allemployeesto apply for Intelligence Schoolse It was suggested tal &
change in the regulations could eliminate some of the paper wo k &vs o3 .ill
give everyone in the Agency the right to apply for the schools. WMr. jecker
said he would undertake to iook into thise

7e Dr. Chadwell raised the question of which Ageacy Uf-ice or
Offices, if any, should be responsible for continuing research on it
USSR Civil Defense activitiese It was decided thats

, ae OSI responsibility for this should be disconti wed
except insofar as the component parts of OSI m.rmaliy
kept in touch with this USSR activitye

be The paper on USSR Civil Defense would be discu=sed in
a post mortem with Mr. Kente

8e Colonel [ |discussed intelligence collection ov .rseas
and indicated that there is a large potential for overt collectiion,
that the covert people do not have the time for overt coellecti n aud
that if we want the material overseas, we will have to pick it up our-
selves. He is submitting a report discussing the question in ietailia
Mr. Becker said we might put & specific requirement on State for sain
overt collection and that if they turned it down, then we can 0 il
ourselvese This matter will be discussed at a later meetings

9¢ Mr. Becker asked for recommendations for a Deputy { ©51L€; <o
Colonel Baird for overt traininge

I I 25X1
Assistant to the Director

o
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1 April 1952

MEMORANDUM FOR: Executive Assistant te the Director

FROM: Assistant to the Director

1. I attended DD/I's meetimg with the Assistant Directors wader hi.s
supervision on Tuesday, 1 April.

2. Mr, Becker raised the questions of whether the intellige-ce 27 ices
are doing all that can be done to support national intelligence and whet.iar
the offices sre dolng all they cam to assist in planning. He sugiestsi :aat
a committee of Assistant Directors or a task force from their offices ue
constituted to suggest measures within the agency and in the intelliganc:

. community ‘to meet these needs or to make a negative report if the neeis i-e

being met. He believes that this should be supported by an over-:ll appraisal
of the total research resources available te the intelligence commumity.

The Assistant Directors agreed to designate representatives to me:t wiin

the AD/IC on these problems and consider the following queations:

&, Is amy further co-ordination of research or support
of matienal inmtelligence required?

b. Is any additional plamning of research for support
of matienal intelligence required?

¢. If the answer to (b.) is yes, what should be done?

Mr., Becker also requested that each effice furnish him w.th a 1.3t
of the primary problems im which he personally or his staff could be 21el>™nl
and asked that the AD/IC be kept comtinuously informed as to mattors rs- 25X1
lating to the relationship of the offices to outside agencies.

3. The problem arising in reg |
subject: Transmission of Documents by has bee: clsaradl 25X1
up by amending that regulation to pe as wha e dasirTable,

4. AD/RR raised the question of atomic (Q) clearances for virieis
personnel in comnection with future requirements. Mr. Becker wili leak :ato
this question and report further.

5. Mr, Becker announced that instructions had been prepared amd wii:
be issued in regard to avelding citing by number certain publicatiems si
0S0 and 00 in intelligence publications and memoranda distributed outsi::
the IAC agencies.

6. AD/IC is working on an NSCID for FDD. People concermed with tri_s
are mow seeing the IAC agencies for their opinions. AD/IC report: that
part of the problem is to get concurrence within CIA as to exactls what
the functions of FDD are.

SFCRET
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7. Mr. Becker discussed the use of staff study technique in the
preparation of papers amd emphasized that this techmique, although very
helpful in many cases, was primarily desigmed for pspers geimg to OCI
for signature. AD/IC suggested that one person in each office should
become familiar with the technique of preparatieam of staff studies so

that he might serve as a point withim the office through which these
studies should be cleared for form.

8. The next meetimg will be held on Tuesday, 15 April at 2 FM.

25X1
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26 February 1952

MEMORANDUM FOR: Executive Assistant to the Directo&&l\t/

FROM - 3 Assistant to the Director

l. I attended DD/I's meeting with the Assistant Directors under his
supervision on Tuesday, 26 February.

2« Mr. Becker continued a discussion of the personnel ceilin; polii::r
initiated at the 5 February meeting. He reported that he has sent a mamc--
randum through DD/A asking for additions to the ceiling based on personns.
at work on a target date of 31 December 1952. ORR reported that i.s mearnt
had been based on other assumptions and requested permission to recpen .t
figures. ORR also pointed out that the question of space had affected miirs
of the figures submlitted and asked for a decicion as to whether or not - ..
should be taken into account in requesting new ceilings. Mr. Beck:r rei actad
that 05T, OCD, ORR and OCI get together to discuss the problem of :ipace aiki
its effect on the size of personnel, This group should consider svace nluns
through the Fiscal Year 1953. He also requested 00 to supply figures for he
increase it desires in its ceiling. He will recall his memorandum and :i:i::
whatever revision may be necessary. Mr. Becker noted that the ceiling :
ceiling as to target date and plans may be made and approval obtained ~o-
growth beyond that date. ORR and OCD reported that DD/A had refused to ot inze
T» slots in view of the imposition of ceilings; Mr. Becker will taie tivis
subject up with DD/A. Additionally, he will also take up with DD/: the iuestion
of fixing the room over the furnace in the South Building so that :t can be
occupied and thus help solve the space problem.

3¢ Mr. Becker noted that 0IC has prepared a memorandum on inielli::nce
publications making certein recommendations. All present concurred in ihe:e
recommendations particularly in regard to listing other agencies perticiuii-ing
in the preparation of reports and other publications on the cover of the
publication; each case will be considered separately with this in »ind =nc
will not be limited to IAC agencles but may include other participe ting as<ncles
in those cases where these other agencies have participated. Each »ffSces vill
select a distinctive color which will be used hereafter on the cower of -is
reportsto indicate the office of issue.

he Mr. Becker requested that the Assistant Directors interestad ir. ite
AFSA proposals which have been circulated meet with him on Wednesd:v, #¢ February
in the AD/CI office to discuss these proposals.

5. Mr. Becker noted that 00 is distributing samples of its reoorty u: the
Assistant Directors that they may become familiar with its product. The :irpose
of this is to enable the Assistant Directors to determine whether rroper :tiii-
zation is being made in their offices of 00 material and to give be tter récuire-—
ments to 00 as well as any suggestions for the elaboration of these repcirtce
This latter point led to a discussion of the necessi better I rope;wrca
analysis reports. This is now the function of State but ONE would Like ) to
prepare reports in this field. Mr. Becker stated that there is a reed oz an
intermediate report between the considerably bulky[ _ |reports ang the shert 25X1
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Weekly Trends and Highlishts. There was some discussion on whether this
could be done within CIA or might possibly be a project for Rand.

Mr. Becker suggested that AD/0O discuss individually with the other Assiutant
Directors and then bring the question wp for further consideration.

6. Mr. Becker noted that the dates for the IAC oriemtation have beun
changed to 1 and 21 March, from 2:00 PM until 4230 PM. The schedule nei
been prepared and invitations will go out shortly.

7. Mr. Becker discussed the type of material for the Directer's L.
He emphasized meetings, conferences and contacts with other Govermaent
agencies; inter—agency contacts and meetings; commendationsy IAC and RS
information; the receipt of major papers addressed to the DCI figg outside
agencies. He stated that the primary purpose of the Log was to Te% the
Director informed of significant outside contacts and warm bim of sitesuicas
likely to arise of interest to, or requiring the attention of, the DCI.

8. AD/0OO reports that apparently CIAjoffices’overseas are transier:ing
personnel from one office to another without reporting or coordina 5ing witn
the offices here. He mentioned specific instances of this having beer cira
by General Truscott. Mr. Becker will take this question up with Ceneral
Truscott upon his return to the US next week and arrange a meeting for f.in
with all the Assistant Directors during which this problem could ke discissed
in terms of the effect his actions have had on long-term arrangements teica
Tais can then be followed up by conferences between General Truscctt anc iae
individual Assistant Directors.

9, Mr. Becker wishes CIA to have in one place all posgible information
on the coming Moscow Economic Conference, especially who has been inviie:,
who is going and their background. OCD and OCI will confer to see whert (1.8
should be handled and will notify the Assistant Directors where tc serc
information of this kind.

10, Mr. Becker noted for the information of the Assistent Dirscters that
Mr. Wisner reports that "the pot is boiling in Czechoslovakiafi/

1l. Mr. Becker noted that John Wiley, Ambassador to Panama, is com.r¢ in
shortly to talk about the next estimate on Panama and to discuss the coorcina-
tion of activities in that area.

12. Mr. Becker noted that ONE is working on a policy peper covering iite
Middle East area. Dr. Kent noted that the paper is concerned larsaly wiir
the prospects for a Middle East Command.

13. Mr. Becker reported that the D/DCI has raised the guesticn of ste
possible need for a paper on the subject of the Russian reaction to the
decisions made at Lisbon. Mr. Becker noted that it is perhaps toc eayiy jer
such a paper.
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1i. Mr. Becker reported that

who has been working with the Inspector General as an adavisor Off oG enoer
and can be made available

this question with the Dil.

Intelligence, has now completed that assignment
for further works Mr. Becker will discuss

15, Mr. Becker noted that he 1is

act as an Executive Officer for him,
performs for the DD/P. Requi

-govuurarvsman and one thoroughly familiar with the Agency.

16, Mr. Becker noted that the next meeting will be held on Tuesday,

11 March at 2300 PM.
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l“m’iOf{AI\TDUI”'I TOR: HExecutive Assistant to the Director

TFTROM + Agsistant to the Uirector

1. I attended DD/I's meeting with the Assistent Directors uncen uli
supervision on Tuasday, 12 rebruary.

5. Wr. Becker continued the discussion of the personnel Curiél wiSl.
policy and its impact upon tne operavions of the several in‘beli;i.igendn offlin
started at the 5 February neeting. {0 enswer to various quesbions, Dre sl
stated that the cut back is not merely a cut back in .the rate 21 teq ulboin, Wb

also a limitation on the over-all strength of tae orfices. QFL, OLR ., O3 cis bk
- od_new strengiil Ligikes.iomHoreade. Lol 201208 e b1 1 B8

c L .
7 “of spprocdipatels[ ] e ecker stated that he oelieved ohiz vodd
be Jusvitied to the DCI in verms of necessity of keeping t-e streact. et il
minimum or curtailing tihe aissions of tne olffices concernec, Ol wil funlsh
the DD/L with supplementary information on certain nighly clagsiiieg activ.ties
and 0CD will furnish a memorandum on the extent of curtailunent wiick wotic 03
necessary if the personnel cubs would be carried through. It was e .ntee b

that the space problem imust necessarily affect the persoimel cussticoe.

3, MMr., Becker noted tuat toe bervice gecretaries wili lamCn wa Gil Liss Lodeo
on Wednesday, 13 l'ebruary, and requested any recent studies o§ intanest wo tdem.
The Assistant Divectors did not have any immediately available, alt ougl: 3
suggested its atouic ensergy Dapel’ as a future possibility. 2k, beai er et
that any points to be brought up to the Service Seeretaries ve pasged oy v him
before the luncheon.

e

li, Iir, Becker passed out tie LAC 1ist of indicators drawn up iy U.. @
read an OIC memorandum on the coordination of the indicator progrem. G0, te
IAC Watch Committee and Oiin are pogsibilities for coordinating vat:eib = AL
nor ONE want to take the job on and it is beliesved that G-2 would b.obasiy wb
wish the IAC Wateh Committee to do so. 0CTI and O both streagly uw.ge (8
expansion of the Watch Committee Secretariat to encble them to verf rm il
function. Hr. Lecker noted that the Two steps to be taken are to &sk Ii. i3
approve the indicator program and to belk with Generals Bolling and wWeere lI.g
requesting them to take over.

5, Mr. Becker noted that OIC has prepared and will distTibute &a Beill pdun
on the dissemination of liis. € pointed out that it was difficudlt o €
ordinate IMs oubtside of CIlA but a systenm of distribution cen be wor ted vul U
avoid duplication, overlspping, etc.

6. ilr. Becker noted that luncheon will be served eschi nay 13 GiS e REDT
of the Administration puilding. Those wishing to attend should nos Loy i

prior to 10130 A.H.
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T« Mr. Becker noted that | | T&S, has been working o. tkre 25X1
problem of disgseminating ‘ntellipence material to foreirm povernmes is.
The offices were requested to clear with nim on any pending ¢uesticus ir-
volving such dissemination.

8. UMr. Becker distributed a memerandum irom | ln & .1e 25X
question of briefing the DCI before iSC meetings and the D/DEI and M/1
before NSC Senior Staff meectinos.

9. Mr. Becker recuasted the offices to notify the DD/I of meeiings
which might be of interest to nersomnel in his office. He will try to rmird

one dgy each week in the various offices. Notification mny Ee szent +to
25X1 ﬁ The office of the DD/T will distribute to the ADs a lis; of
Important meetings of the LDCI, D/DCI and DD/T.

10. OSI asked how %o wori in briefing the ID/I on projects f£o prerasse- l

tion to the Project Reviaew Comnittee. .r. Becker noted that he hak askec !

25X Captain[_____ ]to prepare a memorandum and forms coverins- tkre nroge dure ico '
digtribution within the next week.

11. OCD asked Low soon the persommel questian can be settled .n view
of the necessity of curtailing or continuing recruiting efforts. 57T anc
RR have the same problem; ORR i1s continuwing to recruit shove the presestiv
proposed ceiling in expectation that this will be changed. Fr. 3uve er -
he would try to get an answer as soon as posgible.

12, The next meeting was set for Tuesday, 26 Februsry.,

25X1

CC: DD/I

Approved For Release 2003/11/04 : CIA-RDP80R01731R001700040001-3
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In the Priny Counril.

NXTINE V1T WIS

ON APPEAL
FROM THE APPEAL COURT OF HONG. KONG

BETWEEN

GIVIL ATR TRANSPORT INCORPORATED (Plaintifis) - - Appellants
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'~ GENTRAL AIR TRANSPORT CORPORATION (Defendants) - Respondent
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No. ............ of 195......
¢ In the Privy Connril,
' " ON APPEAL

FROM TIIE APPEAL COURT OF HONG KONG

BETWIEN
CIVIL AIR TRANSPORT INCORPORATED (Plaintiffs) - - Appellants
AND

CENTRAL AIR TRANSPORT CORPORATION (Defendants) -  Respondent

RECORD OF PROCEEDINGS

INDEX OF REFERENCE

Xo. DESCRIPTION OF DOCUMENT DATE PAGE |
IN THE SUPREME COURT OF HONG KONG |
ORIGINAIL JURISDICTION '
! 1 The Supreme Court of Hong Kong (Jurisdietion) Order in |
Couneil, 1950 . e eee oo oL .o | 11th May 1950 ]
2 Directions by His Excellency the Governor of Hong Kong ...| 11th May 1950 3
3 Writ of Summons e e e | 19th May 1950 | 5
4 Affidavit of Alfred Sui Kay Lau .. ... .. .. o ...] 80th May 1950 6
5 Order by Mr. Justice Gould vacating Appearance ... ... .. drd June 1950 6
6 Affdavit of Peter John Griffiths ... ... .. e 2nd June 1950 . 6
7 | Order by Mr. Justice Williams as to scrvice of Writ . <o ... | 16th June 1950 7 ?
8 Communication from Colonial Sec retary to Chief Justice as to |
service ... ... .. ... .. ... . . ceeeee .o | 24th August 1950 9
9 Further Order as to serviee ... ... ... .. 9th September (950 10
101 Order giving leave to proceed ex parte .. .. .. .. .| 2nd December 1950 16
1 Statement of Claim .., ... ... ... ... .. .. .. - oo| Ist February 1951 10
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(i)

Yo.

13

14
15
16
17
18
19

36
36

DESCRIPTION OF DOCUMENT

Affidavit of Peter John Griffiths -

Order giving leave to produce evidence in form of Affirmation
and/or Affidavit

Affiduvit of Peter John Uriffiths

Second Order for leave to produce evidence in forn of Affirmation
Affidavit of Peter John Grittiths

Order giving leave to produce copy documents

Affidavit of Peter John Griffiths

Order giving leave to produce Affidavit

Evidence Adduced on Bekalf of the Plaintiffs

Affirmation of Liu Shao Ting

Affirmation of Wong Kuang

Affirmation of Nih Chun Sung

Affirmation of Yen Hsi Shan

Affidavit of George K.C. Yeh

Affirmation of Ango Tai

Joint Affirmation of Twanmoh and Fu

Affidavit of Whiting Willauer

Further Affirmation of Liu Shao Ting

Evidence of Camille Joseph Rosbert

Iividence of Saul G. Murias

Questionnaire to and answers from Horeign Office
Transcript of the proceedings

Judgment on the hearing of First Instance ...
Affirmation of Chen Cheuk Lin referred to in the Judgment ...

IN THE SBUPREME COURT OF IIONG KONG
APPELLATE JURISDICTION

Notice of Appeal

Order cf the Full Court as to service

30th

2nd December 1950

11th
31st

8th
14th
14th

14th

9th
19th
19th
19th
19th
19th

7th
20th
19th
28th
28th

28th
21st

27th

20th
11th

DATH i

November 1950

January 1431
January 1401
March 1951
March 1951
March 1951

March 1951

October 1951
October 195
October 195
October 196
October 195
October 195
December 1.150
March 1951
March 1951
March 1951

March 1951

March 1951

May 1951

January 1950

July 1951

August 1951

RO A0001

4

107
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(iii)
NO. . DESCRIPTION OF DOCUMENT DATE PAGE
37 Affirmation as to service ... ... i ei eee e oo wer ... | 14th August 1951 1033
38 Affidavit of Basil Norman (J()oper in bupport of Motion to adduce :
further evidence ... .. wee ... ...| 18th August 1951 104
39 Notice of Motion for Order for leave to adduce fresh evidence ... | 17th August 1951 104
40 Further question to and answer frem the Xoreign Office ... ... 105
41 Ango Tai——Further evidence adduced at the hearing in appeal ... 21st August 1951 105 :
42 William Robert Parker—Further evidence adduced at the hearing ; :
on Appeal .. oo e e e e e e e . 218t August 1951 108
43 Moon-Fon Chien—Further cvidence adduced at the hearing on B ,
Appeal .. oe i e e e e e e e e | 218t August 1951 11 ‘
44 Transcript of Proceedings on Appeal e e e e L..| 21st August 1051 t14
45 | Notes of the President to fill in Lacuna in transcript ... ... ... | 21st August 1951 189
46 Memotandum to Counsel from Iull Court ... ... ... ... ...| 2nd November 1951} 189
47 Affirmaticn of Hsun-Wen ILai—lIurther evidence called for by
the Full Court - ... ... ... .o e oo wer oo .o ...| 13th November 1951 189
48 | Affirmation of Ango Tai—l'urther evidence called for by the )
Full Court ... oo eee i .e. .o ... ... .| 7th November 1951} 190
49 Fvidence of Baul Marias—Further evidence called for by the
Full Court ... ... ... .o i i e oo we o ... | 26th November 1951 190
50 Evidence of Albert James Robert Moss —Further evidence called
for by the Full Court ... ... ... .. ... .. .. .. .| 26th November 1951} 192
31 Affirmation of Twanmoh and Fu—YFurther evidence called by
Appellants as a result of further evidence called for by the
Full Court ... ... ... ... . i ee ee oo oo .| Tth November 1951 193
52 | Transeript of notes-of the further hearing before the Full Court | 26th November 19511 194
58 Judgment of the Prosident of the ¥ull Court ... ... ... ...| 28th December 1951 197
54 Judgment of Mr. Justice Scholes, Appeal Judge ... ... ... ...| 28th December 1951 225 (
55 Application for directions as to Notice of Al)[)(, al to the Privy i
Council ... ... . . . o oo oo oo oo . .. 4th Januury 1952 227
56 Order of the Iull (,ourt as to Notice of the App(’dl to the Privy
Couneil .. . .|+ 4th January 1952 297
57 Petiticn for Lieave to Appeal to the Privy Council ... ... ... 9th January 1952 228
58 Affidavit of Peter John Griffiths ... ... ... ... ... .. ..| 21st January 1952 230
59 Order granting provisional lcave to uppeal to the Privy Counecil | 26th January 1952 230
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ov)

Documents Transmitted to the Privy Council
But Not Printed

NO. DESCRIPTION OF DOCUMENT DATE ‘ P GE

60) Judgment of the Chief Justice on the Application for Appointment
of Receivers in Original Jurisdiction Actions Nos. 5 and 6

Of 1950 cer cor ee e eee e e e e s e e 28rd lebruasv 194
61 Judgment of the Full Court in Hong Keng in Appeals Nos. 4 and
5 of 1950 (on Appeal from Original Jurisdiction Actions
Nos. 5 and 6 of 1950 ... cor coe annennaee e e e 18th May 1930
EXHIBITS
PART “‘A”
Exhibits Produced at the Hearing of First Instance
3)1(\111225 DESCRIPTION OF DOCUMENT DATE ; PAGE
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No. ......... of .........

In the Jriny Couuril.

ON APPEAL
FROM THE APPEAL COURT IN HONG KONG.

BETWEEN
CIVIL ATR TRANSPORT INC. (Plaintiffs) - - - - - - Appellants
AND
CENTRAL AIR TRANSPORT CORPORATION
(Defendants) - - - - - - - - - - Respondents.

10 RECORD OF PROCEEDINGS

No. 1. In the
THE SUPREME COURT OF HONG KONG (JURISDICTION) ORDER IN COUNCIL 1950. ?f'“!‘fim'}
-ourt. o
(Hereinafter sometimes referred to as The Order in Council). Hong Kong
Original

WHEREAS cvidence has been produced to the Governor of Hong Kong Jurisdiction
that 70 aircraft now on the Government airfield at Xai Tak in Hong Kong  No. 1.
are registered both in the United States of America and in China and, the The Order
aireraft not being State aireraft within the meaning of the Chicago Convention
on International Civil Aviation, 1944, such dual registration i1s contrary to

Article 18 of that Convention,

20 AND WHEREAS ownership of the aircraft is in dispute and there are
conflicting claims to their possession, _

AND WHEREAS it is just and desirable that the question of ownership
of the aircraft and of right to their possession should be decided by a Court
of Tiaw before they are permitted to leave HONG KONG,

NOW THEREFORE, Iis Majesty, in exercise of all powers enabling
him in this behalf, is pleased, by and with the advice of IIis Privy Council,
to order, and it is hereby ordered as follows:—

1. (1) In any action or other proceeding concerning the aircraft which

mayv be instituted in the Supreme Court of Hong Kong after the date of

30 coming into operation of this Order, it shall not be a bar to jurisdiction of the
Court that the action or other procceding impleads a foreign Sovereign State.

(2) If a Defendant in any such action or other proceedings fails
to appear, or to put in a defence, or to take any other step in the action or
other proceeding which he ought properly to take, the Court shall, notwith-
standing any rule enabling it to give judgment in default in such a case, enquire
into the matter fully before giving judgment.
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9. (1) If at any time after 21 days from the date of the coming into
operation of this Order the Governor i« satisfied that no action or other proceed-
ing is pending to which subscction (1) of Section 1 of this Order applies ad
in which, or as a result of which, the ownership of the. aireraft or right to the
possession thereof is likely to be finally determined, the Governor shall by
Order published in the Gazette refer the question of ownership of the aircraft
and right to the possession thereof to the Court for determination.

(2) On any such reference to the Court it shall enquire fully mto
and determine the questions notwithstanding reference may implead a foreign
Soverecign State.

3. Any person claiming ownership or right to possession of any of -he
aircraft and aggrieved by the decision of the Court in an action or other pro-
ceeding or reference may appeal therefrom to the Tull Court and from the:ce
to His Majesty in Council, and such an appeal shall lie notwithstanding such
person has not taken any part in previous proceedings.

&, (1) Vor the purpose of an action or other proceeding or refereice
or for the purpose of any appeal which may be brought in accordance with
soction 3 of this Order, a Court shall have power—

(a) to hear evidence, to summon witnesses, to take evidence
on affidavit and to eall for production of documents;

(b) to give such directions as it shall think fit to enable justice
to be done, and, in particular, but without prejudice to the generality of the
foregoing power, to give directions- as to the conduct and hearing of the ac.ion
or other procecdings or reference, or appeals as the case may be, as to the
persons who may be parties thereto or may be heard therein, and as to the
time within which any step therein is to be taken;

(¢) to provide for the service of any documents whether inside
or outside of Hong Kong.

(2) Subject to the provisions of this Order and to any directions
of the Court under this section——

(a) the existing law and practice relating to civil procecdings
in the Court shall apply as nearly as may be to an action or other proceeiing
or reference;

(b) the existing law and practice relating to appeals frem a
decision of the Court in a civil matter shall apply as nearly as may be to any
appeal which may be brought in accordance with section 8 of this Order.

5. (1) Until the Governor is satisfied that ownership or right to
possession of the aircraft have been finally determined the aircraft shall re:nain
in Hong Kong and the Governor may give such directions and take such steps
whether by way of detention of the aircraft or otherwise, as shall appear to
him necessary to prevent their removal and to ensure their maintenance and
protection.
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(2) When the Governor is satisfied that ownership or right to Si;;rtel':‘;e

possession has been finally determined he may give such directions and take  court of

f - 3 o . 1 ) 16} 4 . Hong Aon
such steps as shall appear to him nccessary to give cffect to decision of the #gng 2me

Court. Jurisdiction.

(3) If any person fails to comply with any direction given by the ,, Ne- -
Governor under this section he shall be guilty of an offence and shall be Jiable in Counet,
on summary conviction to a fine not excceding H.K.$5,000 or to imprison. contimue /.
ment for a term not exceeding six months or to both such fine and such

imprisonment.

10 6. (1) In this Order unless the context otherwise requires—

€

‘action or other proceeding’’ means an action or other pro-
ceedings to which subsection (1) of BSection 1 of this Order applies;

“Court’’ means the Supreme Court of Hong Kong;

“‘person’’ includes any body of persons whether incorporated
ot not, and any government;

“reference’’ means a reference to the Court by the Governor
under section 1 of this Order.

(2) The aircraft referred to in this Order are the aircraft mentioned

in the preamble to this Order together with any spare parts, machinery and

20 equipment for usc in relation to any of the aircraft, and the Governor may in

case of doubt give directions designating more particularly the aircraft spare
parts machinery and equipment referred to.

(8) The Hong Kong Interpretation Ordinance, 1911, as amended,
shall apply for interpretation of this Order as it applies for interpretation of an
Ordinance.

7. This Order may be cited as the Supreme Court of Hong Kong
(Jurisdiction) Order in Council, 1950, and shall come into operation
forthwith.

Notified by the Colonial Secretary Hong Kong on the 11th day of May,

30 1950.
No. 2. . :
DIRECTIONS BY HIS EXCELLENCY THE GOVERNOR OF HONG KONG.
(Under Section 5 of the Order in Councll).

In exercise of the powers conferred upon him by Scction 5
of the Supreme Court of Hong Kong (Jurisdiction) Order in Council,

1950 the Governor hereby gives the following Directions—
Citation. 1. These Directions may be cited as the Aircraft (Detention,

Maintenance and Protection) Directions, 1950.
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In the  lnterpreta- 9. In these Directions—
Supreme  tion. ;
Court of . ) . o ) L )
Hong Kong “aireratt’’ has the meaning assigned to it in section 6 2) }
1 . .
Jurisdiotion. of the Order in Council; g
Dirgetions “‘zireraft premises’’ means any land or building occupied
by H.E. the in whole or part by the aircraft at the appointed time or wt any trme
Governor. thereafter;
““appointed time’’ means midday of the 11th day of May,
1950; :
|
““authorized person’’ means a person authorised by permit
of the Director issued or approved by him for the purposcs of these 10
Directions;
“Director’” means the Director, Civil Aviation Depart-
ment;
““Order in Council’’ means the Supreme Court of Hong
Kong (Jurisdiction) Order in Council, 1950;
Detention of 3. The Director shall, with effect from the appointed ti:ne,
Aireraft. cause the aircraft to be detained upon the aircraft premises.
Maintenance 4. The Director, with effect from the appointed time sl

of aircraft.

, provide for the due maintcnance of the aircraft.

L’;‘?ﬁiﬁfg’fré 5. The Director shall, with effcct from the appointed tune, 20
’ © take and maintain all measures reasonably necessary and suitable
for the protection of the aircraft upon the aircraft premises.

I’I'Oh;bition 6. As from the appointed time, no person other than the
agains . s : .

ontry ot Director, an authorised person, a police officer or a member of His
upon Majesty’s Forces shall be, or shall enter, upon any aircraft prem ses.
premises.

General 7. 'The Director shall take all such steps as may be neceg-ary
enforcement

of to render effective the detention, maintenance and protection of the

Directions.  aircraft and for such purposes he shall be afforded the assistance of
any public officer and, in particular, of any police officer detailed to
such duty by or on behalf of the Commissioner of Police. ot

Given at Hong Kong this 11th day of May, 1950.

By His Exccllency’s Command,
R. R. TODD,
Acting Colonial Secretary
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No. 3. In tir-

WRIT OF SUMMONS. Pl \
Hang Kong
Action No. 269 of 1950. Jurisiviom,
IN THE SUPREME COURT OF HONG KONG. l\:“_—‘_i_l
Original Jurisdiction AS
Between CIVIL AIR TRANSPORT INCORPORATED Plaintiffs,
and

CENTRAI ATR TRANSPORT CORPORATION  Defendants,

GEORGE VI by the Grace of God, of Great Britain, Ireland and of the
10 British Dominions beyond the Seas, KING, Defender of the Faith.

To The Central Air Transport Corporation care of Messrs. A. 8. K. Lau
& Co., its Solicitors.

WE command you that within cight days after the service of this writ
on you, exclusive of the day of such service, you cause an appearance to be
entered for you in an action at the suit of Civil Air Transport Incorporated a
Corporation duly incorporated under the laws of the State of Delaware U.5.A.
having its registered office at 317-325 South State Street, City of Dover,
County of Kent, State of Delawarc whose address for service is care of

20 Messrs. Wilkinson & Grist, 2 Queen’s Road Central Vietoria in the Colony
of Hong Kong, and take notice that, in default of your so doing, the Court may
give leave to the plaintiff to proceed cx parte.

WITNESS His Honour Mr. Justice Ernest Hillas Williams Acting
Chief Justice of our said Court, the 19th day of May, 1950.

(Sgd.) C. D’Almada e Castro,
(L.8.) Registrar.

STATEMENT OF CLAIM.

The Plaintiffs’ Claim is for a Declaration that the forty (40) aircraft

now on the Government airfield at Kai Tak in the Colony of Hong Kong

30 formerly the property of the Defendants together with spare parts, machinery

and equipment for use in relation thereto wherever situate within the jurisdic-

tion of this Honourable Court arc the property of the Plaintiffs and/or that
the Plaintiffs have the sole right to possession thereof.

Dated the 18th day of May, 1950.

(Sgd.) Wilkinson & Grist,
Solicitors for the Plaintiffs.

This writ was issucd by WILKINSON & GRIST, who carry on business
at No. 2 Queen’s Road Central, Victoria aforesaid, Solicitors for the Plaintiffs.

(Sgd.) Wilkinson & Grist.
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In the No. 4.
Z‘;ﬁ']i”;‘; AEFIDAVIT OF ALFRED SUI KAY LAU DATED THE 30th DAY OF MAY 1950.
i g)ng'] X olng
S o, 1, Alfred Sui Kay Lau, of No. 226 Wang Hing Building Victoria in

the Colony of Hong Kong, Solicitor, do make oath and say as follows:—
No. 4.

Alfved Bui 1, T am the principal of Messrs. A.8.K. Lau & Co., Solicitors.

Aidwvit— g, On the 19th day of May, 1950, the Writ of Summons herein was served
on my firm and we accepted service on behalf of the Defendants on the strength
of the retainer of Colonel C. L. Chen, Managing Director of the Centra Ab
Transport Corporation, sent us by cable from Peking on the 4th day o
December, 1949. -

3. Qince then, my firm has received a letter from the Central Air Transpor:
Corporation which states inter alia that the previous instructions to us do not
include any action commenced after the 11th day of May, 1950. A copy of
this letter is hereto attached and marked “ASKL—1".

4. I, therefore, crave leave of this Honourable Court that the acceptance
of service endorsed on the Writ of Summons in this Action be struck ovut of
the Court records. :

Sworn efe.
No. &. No. B5.
Sﬁfbfing ORDER BY HIS HONOUR MR. JUSTICE TREVOR JACK GOULD IN CHAMBEHRS. )

appearance, The 3rd day of June-1950.

Upon the Application of the Applicants and upon reading the Aflidav:t
of Alfred Sui Kay Lau filed herein on the 30th day of May, 1950 and upon
hearing the respective solicitors for the Applicants and the Plaintiffs and by
consent IT IS THIS DAY ORDERED THAT the acceptance of servicee
endorsed by Messrs. A.S.K. Lau & Co. on the Writ of Summons in this Action
be vacated and withdrawn and that such acceptance of service be struck out of
the records herein of this Honourable Court.

(Sgd.) C. D’Almada e Castro,

Registrar. 9
(L.8.)
* No. 6. No. 6.
Eeter John AFFIDAVIT OF PETER JOHN GRIFFITHS DATED THE 2nd DAY OF JUNE 1950,
Affidavit,

I, PETER JOHN GRIFFITHS of No. 2 Queen’s Road Central Victoria
in the Colony of Hong Kong hereby make oath and say as follows:—

1. T have the conduct of this cause on behalf of the Plaintiffs above-
mentioned.
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9. The Writ herein was issued on the 19th day of May 1950 and since  Jn the

Supreme

that date scrvice has been attempted by delivering the original Writ together  court of

with the sealed copy thercof in the normal manner to Messrs. A.5.K. Lau & ”;’,’}’{,’if(;’l”’

Co. Solicitors who have previously been acting for the above-named Defen- surisdiction.

dants in actions in this Honourable Court. The Writ of Summons has been -
endorsed with an acceptance of scrvice by the said Messrs. A.S.K. Lau & Co. petljr"jf};n
T have since been informed and verily believe by Messrs. A.S.K. Lau & Co. that Griffiths
they had no authority to accept service on behalf of the Defendants. The said comtimmon
Messrs. A.S.K. Lau & Co. issucd a Summons on the 31st day of May 1950 '
for an Order that their acceptance of service be vacated and struck out of the

records in this Action.

3. T am informed by virtuc of reading Affidavits filed in O.J. Action
No. 518 of 1949 and in O.J. Action No. 6 of 1950 in this Honourable Court
and verily believe that the above-named Defendants are a Department of State
of the Government of China.

And lastly T say that the contents of this my Affidavit are true.

Sworn cte.

No. 7,
ORDER BY HIS HONOUR MR, JUSTICE ERNEST HILLAS WILLIAMS ACTING CHIEF JUSTICE
IN CHAMBERS THE 16th DAY OF JUNE 1950.
(Under sa (1) (b) (c) of the Order in Council).

UPON reading the Affidavit of Peter John Griffiths filed herein and No. 7.
Upon hearing the Solicitors for the Plaintiffs IT IS ORDERED as follows:— Graer as.t

service of

(a) That the Central Pcople’s Government of the Republic of China be Writ-

~ served with a notice of the Writ of Summons issued herein in accordance with

30

40

Torm ‘A’ attached hereto together with a certified translation thereof into the
Chinese language.

(b) That a request for service of notice abroad in accordance with
Form ‘B’ attached hereto be filed by the Solicitors for the Plaintiffs.

(¢) That upon filing the said request for service of notice abroad a letter
in accordance with Form ‘“C’’ attached hereto shall issue from this Honourable
Court to the Hon. the Colonial Secretary enclosing the Notice referred to in
paragraph (a) hereof and its translation.

(4) That service of the notice referred to in paragraph (a) hereof in
the manner prescribed in this Order shall be deemed to be valid service of the
Writ of Summons upon the Defendants named therein The Central Air Trans-
port Corporation.

(¢) That in default of notice of intention to appear being given to this
Court in accordance with Form ‘A’ attached hercto and within the time
specified therein the Central People’s Government of the Republic of China and’
the Defendants named the Central Air Transport Corporation shall be bound
by any judgment given in this Action.

(f) That there shall be liberty to apply generally.

Dated the 19th day of June 1950.

(Sgd.) C. D’Almada e Castro,
(L.s.)y Registrar.
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In the FORM ““A™.
Suprente
Court of
Hong Kong T
Original ]
Jurisdiction. To the Central People’s Government of the Republie of China. :
orde T TAKE NOTICI that Civil Air Transport Incorporated a Corporation 1
service of  duly incorporated under the laws of the State of Delaware, U.8.A. having its _
W“tb.’ . registered office at 317-325 South State Strect, City of Dover, Couniy of
continued.  1ent - State of Delaware, U.S.A. has commenced an Action against the Cen- :
tral Air Transport Corporation in the Original Jurisdiction of the Supreme ‘
Court of Hong Kong by Writ of that Court dated the 19th day of May 1950
which Writ is endorsed as follows:— '
« Giatement of Claim: The Plaintiffs’ claim is for a Declaration that the 10
Torty aircraft now on the Government Airfield at Kai Tak in the Golony
of Hong Kong formerly the property of the Defendants together with
all spare parts, machinery and equipment for use in relation therete
wherever situate within the jurisdiction of this Honourable Court art
the property of the Plaintiffs and/or that the Plaintiffs have the solt o
right to the possession thereof. u
Dated the 16th day of May, 1950. ‘
(8gd.) Wilkinson & Grist, '
Solicitors for the Plaintiffs.’ '
: f
and if you desire to be heard you arc required within thirty (30) days after 0 l
the receipt of this notice exclusive of the day of such receipt to give notice I
. to this Court of your intention to appear in the said Action and in default of |
your so doing the said Civil Air Transport Incorporated may proceed therein
and judgment may be given in your absence.  Notice of intention to appear

may be despatched to this Court through the channels whereby this notice was
served upon you.

Qolicitors for the Plaintiffs.

FORM “B".

We licreby request that a notice of a Writ of Summons in this Action
be transmitted through the proper channels to the Central People’s Governmert &/

of the Republic of China.

And we personally undertake to be responsible for all expenses meurrea
by the Colonial Secretary in respect of the service hereby requested and on
receiving duc notification of the amount of such expense we undertake 0 pay
the same to the Chief Clerk at the Colonial Secretary’s Office and to producc
the receipt of such payment to the proper officer of the Supreme Court.

Qolicitors for the Plaintiff:.
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FORM (. In th

Suprew v
Court f
P Hang b ong
Crigin.d
The Chief Justice of the Supreme Court of [Hong Kong presents his com. /#/i#dron.
pliments to the Colonial Secretary and begs to enclose a notice of Writ of N, 5

Summons issucd in an Action of Civil Air Transport Incorporated versus The Order a- to
Central Air Transport Corporation pursuant to order out of the Supreme Court Writ,
of Hong Kong in order that the necessary steps may be taken to ensurc it conrinues
transmission to the proper authoritics in China with the request that the same

may be served upon the Central People’s Government of the Republic of China

 who arc entitled to give notice of intention to appear in this Action and with

the further request that the service of the same upon the Central People’s

“Government of the Republic of China may be officially certified to the said

Supreme Court.

The Chicf Justice begs further to request that in the event of efforts
to ecffect service of the said notice of Writ proving ineffectual the Colonial
Secretary be requested to certify the same to the said Supreme Court.

No. 8.
COMMUNICATION FROM THE HON. COLONIAL SECRETARY TO HIS HON.
THE CHIEF JUSTICE.

Ref: 9/936/49 Comman a.
COLONIAL SECRETARIAT, ton fen

HONG KONG. © Seretars bo

24¢h August, 1950. o s ne

Civil Air Transport Incorporated, Plaintiffs
and

Central Air Transport Corporation, Defendants

The Acting Colonial Sccretary presents his compliments to His Honour
the Acting Chief Justice of the Supreme Court of Hong Kong, and with
reference to the Chief Justice’s third person note dated the 21st day of June
1950 is directed to certify and lereby certifics that efforts to effeet service of
the notice of a Writ of Summons 1ssued in the action Civil Air Transport In-
corporated versus the Central Air Transport Corporation (Action No. 269 ol
1950) have proved incffectual.

Sd. R. R. Todd,
Acting  Colonial Secretary.

His Honour the Acting Chief Justice,

Supreme Court,
HONG KONG.
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No. 9.
FURTHER ORDER AS TO SERVICE BY HIS HONOUR THE ACTING CHIEF JUSTICE IN
CHAMBERS THE 9th DAY OF SEPTEMBER 19850.

Upon hearing the Solicitors for the Plaintiffs and Upon reading the
communication dated the 24th day of August, 1950 from the Honourabl - the
Colonial Secretary IT IS ORDERED as follows:—

1.  That service of process upon the Defendants herein be eftected by
Jeaving a scaled copy of the notice of the Writ of Summons issued herein and
referred to in the Order of this Court of the 16th day of June 1950 al the |
office of the Defendants at Shell House, Queen’s Road Central, Victoria 1 the 1%
Colony of Hong Kong.

9. That in default of notice of intention to appear being given to this
Court in accordance with the sealed copy s0 served as aforesaid and within the
time specified therein the Central People’s Government of the Repubiic of
China and/or the Central Air Transport Corporation shall be bound br anx

judgment given in this Action.
3. 'That there shall be liberty to apply generally.
Dated the 11th day of Scptember, 1950.
(Sgd.) C. D’Almada ¢ Castro,
Registrar. 5,
(L.S.)

No. 10.
ORDER BY HIS HONOUR THE ACTING CHIEF JUSTICGE THE ond DAY OF DEGEMBE:R 1950
GIVING LEAVE TO PROCEED EX PARTE.

UPON hearing Counsel for the Plaintiffs and Upon readir g the
Affidavit of Peter John Griffiths dated the 27th day of November 1950 [T 15
ORDERED that the Plaintiffs do have leave to proceed ex parte in this Action

Dated the 4th day of December, 1950.

4d. C. D’Almada e Castro,
' egistrsr. S

(L.8.)

No. 11.
STATEMENT OF CLAIM.

1. The Plaintiffs are a Corporation incorporated under the laws of 1he
Qtates of Delaware, United States of America and registered as a fore:gn
Corporation under the laws of Hong Kong.

9. The Defendants at all material times were an unincorporated com -
mercial enterprise operated and controlled by the National Governmen- of “he
Republic of China. The said Government was the sole owner of the assets ol

the Defendants.
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3. By a Contract reduced into writing and concluded on the 12th day Jr the i
of December 1949 the National Government of the Republic of China for the  Conrt of
consideration of U.S.$1,500,000.00 sold to the partnership firm of Chennault #2n {;’LZ;‘-’/
and Willauer all the assets of the Central Alr Transport Corporation including Jurisdiction.
forty aircraft situated on the airfiold at XKai Tak in the said Colomy of Hong — ~™
Kong together with all spare parts, machinery and equipment for use in A,
relation thereto situated in the said Colony. of Claim,

continved,

4. By a Contract reduced into writing and dated the 19th day of l
December 1949 the said partnership cold the said assets together with the '
assets of the China National Aviation Corporation to the Plaintiffs for the |
consideration of U.8.$3,900,000.00.

5. By reason of the foregoing the Plaintiffs are the sole owners and 5
entitled to possession of the asscts referred to in paragraph 3 above situated
in the Colony of Hong Kong.

6. By virtue of the Supreme Court of Hong Kong (Jurisdiction) Order }
in Council 1950 and directions made by His Excellency the Governor there- g
under the aircrafts, spare parts, machinery and equipment referred to in
paragraph 3 above are detained by the Director, Civil Aviation Department
pending the determination of ownership or right to possession thereof.

THE PLAINTIFFS' CLAIM:— O

A Declaration that the Plaintiffs are the owners of the aircraft,
spare parts, machinery and equipment mentioned in paragraph 3 hercof
and/or that the Plaintiffs are entitled to possession thereof.

Dated the 1st day of February 195L.

(8gd.) D. A. L. Wright,
Counsel for the TPlaintiffs.

No. 12. No. 12. R

AFFIDAVIT OF PETER JOHN GRIFFITHS DATED 30th NOVEMBER 1850. gjﬁgﬂ-’ohu
X 8

I, PETER J OHN GRIFFITHS of No. 2 Queen’s Road Central Victoria Sexcf?nd )
in the Colony of Hong Kong Solicitor hereby make oath and say as follows:— At

1. T have had the conduct of this Action on behalf of the Plaintiffs
and it is now apparent that certain ovidence from outside the Colony of Hong
Kong is required to support the case for the Plaintiffs.  Such evidence 1s
required from the following persons:—

(a) The ex Premier of the National Government of the Republic of
China Yen Hsi-shan.

(b) George K. C. Yeh who is now the Foreign Minister of the Govern-
ment in Taiwan. ‘

(¢) Nih Chun Sung who is now the Deputy Secretary General of the
Txecutive Yuan of the Government in Taiwan.
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S{l’;r‘e’;’je (d) Wong Kuang who is Director General of the Department of Na'1-
Court,_of gation and Aviation in the Ministry of Communications of the
Hong Kong hl . E £ A P .
Ortyint Government in Taiwan.
Jurisdiction. (¢) Liu Shao Ting who is an Aide to ex Premier Yen Hsi-shan ad
No. 12. ' was Vice Minister of Communications.
Ejggﬂif’h“ (f) Ango Tai who was the Director of the Civil Aeronautics Adminis-
second tration, Ministry of Communications.
Affidavit,

9. On the 6th day of October 1950 T went to Taipeh, Taiwan for the
purpose of interviewing the witnesses and in order to obtain proofs of their
evidence. During my visit I was informed on several occasions by the wit- 10
nesses whose names appear above that having regard to the political situation
and especially the emergency in Taiwan it would be quite impossible for those

witnesses to appear in person in the Courts of Hong Kong.
3. In view of this position I eventually arranged for all the evidence to
be taken down in the form of Affirmations (in the case of George K. C. Yeh
Affidavit) and sworn before His Britannic Majesty’s Consul at the Provincial
~ Government Offices in Taipeh. ,
4. T verily believe that the evidence of these witnesses is essential 1o
this casc and it is not possible to procure personal attendance of the witnesses
in Hong Kong. £}
AND lastly the contents of this my Affidavit are true.

contnued.

Sworn etc.

No. 13. No. 13. .
Order giving gRPER BY HIS HONOUR MR. JUSTICE ERNEST HILLAS WILLIAMS ACTING GHIEF JUSTICE
produce IN CHAMBERS THE 2nd DAY OF DECEMBER 1950.
el,vidence in
i{’f%‘?mzﬁio,, UPON hearing Counsel for the Plaintiffs and Upon reading the Afadavit
i“fg(/lggit. of If’eltler John Griffiths dated the 30th day of November, 1950 IT IS ORDERED

as follows:—

That the Plaintiffs do have leave to produce at the trial of this Action
evidence in the form of Affirmations and/or Affidavits affirmed and/or sworn 3¢
in Taipeh on the 19th day of October 1950 in respect of the under mentivned
witnesses for the Plaintiffs:—

1. Yen Hsi-shan
George K. C. Ych
Nih Chun Sung
Wong Kuang
Liu Shao Ting
. Ango Tai
Dated the 4th day of December, 1950.

o o w10

’ (8d.) C. D’Almada e Castro, AU
(L.S.) , Registrar.
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No. 14, Tu the
AFFIDAVIT OF PETER JOHN GRIFFITHS DATED THE 11th DAY OF JANUARY 1951, Hupreme

II(::I):/MKZZy % E
I, PETER JOHN GRIFFITHS of No. 2 Queen’s Road Central Victoria ;. 2rgme ! |
in the Colony of Tong Kong Solicitor hereby make oath and say as follows:—  — &
No. 14. j }
1. 1 have had the conduct of this Action on behalf of the Plaintiffs }eter John |

and it is now apparent that further evidence from outside the Colony of Hong third

Kong is required to support the case for the Plaintiffs. . Such evidence isAfidavit i
required from the undermentioned persons:— l

(1). Joseph Keat Twanmoh a duly qualified Chinese legal practi-

10 tioner at the moment practising at No. 12 Shing Yang Street Taipeh Taiwan

who has from time to time held important positions in the National Govern-
ment of the Republic of China.

(2). Kenneth Fu also practising at No. 12 Shing Yang Street
Taipeh Taiwan and who has also held important positions in the National
Government of the Republic of China.

2. On the 7th day of December 1950 the said J. X. Twanmoh and i
Kenneth Fu attended before His Britannic Majesty’s Vice Consul at Taipeb |
Taiwan and were duly affirmed to a joint Affirmation relating to the Chinese (
law applicable to the transactions referred to in the Writ of Summons herein. 1

20 3. T verily believe that the joint Affirmation so sworn is essential as
evidence in this cause and that for political reasons it is not possible to procure '
personal attendance of the witnesses in Hong Kong.

AND lastly the contents of this my Affidavit are true.

Sworn ete. i

No. 16. Na. 15.
Second

ORDER BY HIS HONOUR MR. JUSTICE ERNEST HILLAS WILLIAMS ACTING GHIEF JUSTICE (irder giving
IN CHAMBERS THE 31st DAY OF JANUARY 1951, leave to
produce
evidence ir.

UPON hearing Solicitors for the Plaintiffs and Upon reading the form of
Affidavit of Peter John Griffiths dated the 11th day of January 1951 IT IS
30 ORDERED that the Plaintifis do have leave to produce at the trial of this
Action evidence in the form of a joint Affirmation sworn in Taipeh on the 7th
day of December 1950 by Joseph Keat Twanmoh and Kenncth Fu witnesses

for the Plaintiffs.

Dated the 31st day of January, 1951 ' |

(84.) C. D’Almada e Castro,
. Registrar.
(L..S.) . ,
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No. 16.
AFFIDAVIT OF PETER JOHN GRIFFITHS DATED THE 8th DAY OF MARCH 351.

I, PETER JOHN GRIFFITHS of No. 2 Queen’s Road Central Vietorix
in the Colony of Hong Kong, Solicitor, Lercby make oath and say as foliows - --

1. I have had the conduct of this Action on behalf of the P aintiifs
and am advised that during the course of the trial it will be necessary o
produce documentary evidence showing the sale of the assets the subject matter
of this Action from General Claire Lee Chennault and Whiting Willauer to
the Plaintiffs. The documents which cvidence this sale are as follows —

(a) Power of Attorncy exccuted by Whiting Willauer and daled :he
18th day of Dccember 1949 in favour of Thomas G. Corcoran.

(b) Bill of Sale dated the 19th day of December 1949 and signed by +he
sald Thomas G. Corcoran.

(c) Power of Attorney dated the 19th day of December 1949 anc signed
by Claire Lee Chennault and Whiting Willauer in favour of Thonuas
G. Corcoran.

(d) Bill of Sale dated the 19th day of December 1949 and signed by 1}
sald Thomas G. Corcoran.

2. I am advised that the originals of these documents are in the
United States of America and are required there in connection with litigation
pending in San Francisco involving them. There is annexed hereto and
marked Exhibit ““PJG 1’ a copy of a cable which has been received by the
Solicitors for the Plaintiffs from S.G. Marias an American lawyer eriployved
by the Plaintiff Corporation which reveals that the lawyers engaged by 1he
Plaintiffs in the United States of America require the original documents.

3. Messrs. Wilkinson & Grist are in possession of copies of cach o’
the documents specified above which have been notarially certified by Annecti:.
M. Behan, Notary Public for the Distriect of Columbia.

AND lastly the contents of this my Affidavit are true.

Sworn ete.

No. 17.
ORDER BY HIS HONOUR MR. JUSTICE TREVOR JACK GOULD
SENIOR PUISNE JUDGE IN CHAMBERS.
The 14th day of March 1951,

Upon hearing the Solicitors for the Plaintiffs and Upon reading the
Affidavit of Peter John Griffiths dated the 8th day of March 1951 IT I&
ORDERED that the Plaintiffs do have leave to produce at the trial of this
Action notarially certified copies of the following documents in licu of the
originals thercof which said copy documents have been produced and iritialicc
for identification purposcs upon the hearing of this application.  Th:: doeu-
ments are as follows:—

Approved For Release 2003/11/04 : CIA-RDP80R01731R001700040001.3
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(a) Power of Attorney executed by Whiting Willaver and dated the [ rhe |

18th day of December 1949 in favour of Thomas . Corcoran. :uﬁ:f":,’/
. . . . . Honyg Kong
(b) Bill of Sale dated ihe 19th day of December 1949 and signed by Original

; Jurisdicts
the said Thomas G. Corcoran. wnsdretion

(¢) Power of Attorncy dated the 19th day of December 1949 and signed Oni\;-:' gfv-im
by Claire Lec Chennault and  Whiting Willauer in favour of leve to

roduce ¢
Thomas G. Corcoran. ﬁ(u):um:nf(,:,‘”

(1) Bill of Sale dated the 19th day of December 1949 and signed by continued:
the said Thomas G. Corcoran.

10 Dated the 14th day of March, 1951.

(Sgd.) C. D’Almada e Castro, y

Registrar. i
(1..S.) \
!
No. 18. No. 18.
AFFIDAVIT OF PETER JOHN GRIFFITHS DATED THE 14th DAY OF MARCH 1951. };ﬁg{m“;’““
fifth

1, PETER JOHN GRIFFITHS of No. 2 Queen’s Road Central, Victoria A4
in the Colony of Hong Kong Solicitor hereby make oath and say as follows:~—

1. I have had the conduct of this Action on behalf of the Plaintiffs.

20 9. During the course of the trial of this Action it will be necessary

for evidence to be given by Whiting Willauer who was a partner of Major-

(reneral Claire Lee Chennault and who is Vice President and a Director of the
Plaintiff Corporation.

3. The said Whiting Willauer is well known to mec personally and 1
have on many OCCASIONS consulted him with reference to the casc for the
Plaintiffs and in particular 1 took a proof of evidence from the said Whiting
Willauer which was to be given orally by him at the trial of this Action. 1
advised Mr. Willauer that it will be necessary for him to attend the trial in
person and he indicated his consent to do so.

30 4. T last saw the said Whiting Willauer on the 13th day of February
1951 when he told me that he would be in Hong Kong not later than the 20th
of March 1951 and would be present to give evidence at the trial of this Action.
He informed me and I verily belicve that on that day he was proceeding by air
to London and the United States.

5 - The evidence of the said Whiting Willaver consists mainly in
identifying documents rclating to the sale of the assets of the Central Air
Transport Corporation. ‘

6. 1 am informed by Alfred Thomas Cox a Vice President of the
Plaintiff Corporation and verily believe that the said Whiting Willauer is 2
40 seriously ill and will be anable to leave hospital for at least four weeks from
this date.
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S{ZJT’ZZG 7.1 know that the said Whiting Willauer was both willing nd
Comri o anxious to appear in person at the trial of this Action. T also know personally

Hong Kong that he had been severely overworked for many months past.

Original
Jurisdiction. . . :
uriacenion AND lastly the contents of this my Affidavit arc true.
No. 181.
Peter John N |
Goiffiths ‘ . Sworn etc.
fifth
Affidavit,
continued.
No. 19, No. 18.
gigli;‘; ?;;‘j: ORDER BY HIS HONOUR MR. JUSTIGE TREVOR JACK GOULD
to produce SENIOR PUISNE JUDGE IN CHAMBERS,

Affidavit. The 1ath day of March 1851 «

Upon Learing Counsel for the Plaintiffs and upon reading the Affidavits 1
of Poter John Griffiths and Alfred Thomas Cox both dated the 14th day of
March 1951 IT 18 ORDERED that the Plaintiffs do have leave to produc: at
the trial of this Action evidence on Affidavit deposed to by Whiting Willeuer
a witness for the Plaintiffs.

Dated the 14th day of March, 1951.

(Sd.) C. D’Almada ¢ Castro,
Registrar.
(L.8.)

EVIDENCE ADDUCED
The hearing N the form of Affirmations and/or Affidavits produced at the Hearing before His Honour Sir Garard
) in the first Lewls Howe Kt. K.C. Chief Justice pursuant to the Orders hereinbefore referred to (pages 11, e

instance. .
12 and 15 of this Record).
No. 20. No. 20.
E):lidsegce of AEFIRMATION OF LIU SHAO TING DATED THE oth DAY OF OCTOBER 1850.
1 ao
Ting. (Affirmed before the British Consul In Formosa).

I, LIU SHAO TING of Chung Shan Road North Section 2 Taipel
Taiwan China do hereby solemnly sincerely and truly affirm and say as
follows:— .

L. In November 1949 I was appointed Vice Minister of Communications
and on the 12th day of December 1949 I was appointed Chairman of the Board
of Governors of Central Air "Transport Corporation (CATC). There 18 %)
annexed hereto and marked Hxhibit LST-1 a copy of the original docurient
whereby I was appointed Chairman of the Board of CATC.

9. Premier Yen Hsi Shan with the consent and approval of the
Executive Yuan authorized me as Vice Minister of Communications and Chair-
man of the said Board to accept on behalf of my Government the offer of 2. L.
Chennault and Whiting Willauer contained in an original document a notar:ally
certified photostatic copy whereof 1s annexced hereto and marked Exhibit
LST-1A whereon I identify my signature appended in Taiwan.
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Supreme
ourt uf
3. The said acceptance by me on behalf of my Government was con- Homy Kong
firmed in a letter dated the 12th day of December 1949 a photostatic copy Jurisdiction
whereof is now produced to me and marked LST.-2. T am familiar with and ™
recognize the chop of the Exccutive Yuan and the signature of Premier Yen Ev%:;uf?;)f

Hsi Shan. Lin Shao
Ting,

4. On the 11th day of Deccmber 1949 1 was present af a meeting of contuued.
the Exccutive Yuan in Taipeh when it was resolved that the said offer should
be accepted. I was authorized at that meeting by resolution to sign accepting.
Premier Yen Hsi Shan was Chairman ol the meeting.

5. The Minister of Communications (at that time Tuanmo Chieh)
ordered CATC to be moved from Canton to Taiwan. This order was given
rior to the removal of the seat of Government from Canton and prior to the
fall of that City.

6. Tt was my intention acting on behalf of and with the approval and
consent of my Government that Chinese law should govern the whole transac-
tion between my CGrovernment and Chennault and Willauer.

AND lastly the contents of this my Affirmation are true.

Affirmed ete.

No. 21, Ne. 21.
AFFIRMATION OF WONG KUANG DATED THE 18th DAY OF OCTOBER 1950. %,V‘;ﬂgem of
Kuang.

I, WONG KUANG, Director General of the Department of Navigation
and Aviation in the Ministry of Communications, Taipeh, Taiwan, China do
hereby solemnly, sincerely and truly affirm and say as follows:—

1. C.A.T.C. was at all material times a Government-owned enterprise
carrying on business according to Chinese civil law and directed by the Minister
of Communications through a Board of Governors. It was not a Department
of Government in the true scnse as for example, the Burcau of Posts and
Telegraphs, or the Civil Acronautics Administration.

9. CATC was never incorporated but was under the control and diree-
tion of the Minister of Communications through the said Board. — One of the
two Viee Ministers in the Ministry of Communications was always Chairman
of the said Board. There were no sharcholders of the C.A.T.C. and its assets
were owned solely by my Government.

3. In my official capacity I know that n or about early September
1949 orders werc given by the Minister of Communications, Tuanmo Chieh

to C.A.T.C. to remove their organisation from Canton to Taiwan.

4. TIn my official capacity [ have access to and custody of the official
records of the Ministry of Communications relating to aviation.

5. There are produced to me and marked BExhibits WK-1, WK-2,
WK-8, WK-4 and WK-5 photostatic copies of:—
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Slné’ze (1) An original letter dated 31st December 1949 from Chenna:it
wpr : -
Court of and Willauer, and
Hong Kong i L. . . ) (
Oy%ma} (2) Four original promissory notes received by and now in ihe
Jurisdiotion. possession of the Ministry of Communications.
No. 21.

Evidence of The said promissory notes form the consideration for the sule of the
Wong assets of C.A.T.C. by my Government. The original document:.

Kuang, . . . , : o o
continved. above-referred to arc among the official records of my department
AND lastly the contents of this my Affirmation are truec.
Affirmed ete.
No. 22. No. 22. 19)
}Iiviild%lﬁsn"f AFFIRMATION OF NIH CHUN SUNG DATED THE 19th DAY OF OCTOBER 1850
Sung. (Affirmed before the British Consul in Formosa).

[, NIH CHUN SUNG alias C.8. NIBSON of Taipeh, Taiwan
China do hereby solemnly sincercly and truly affirm ani sav as
follows:—

1. 1 was appointed Deputy Secretary General of the Kxecu-
tive Yuan in the month of December 1948 and have held tha: pos:iin
ever since. 1 have custody of and access to the official reocorcs of
the Executive Yuan.

9. There is annexed hereto and marked Exhibit NCS-1 a1 20
photostatic copy of a document among the official records of th:
Fxecutive Yuan relating to the exercise by Premier Yen Hsi Shan
of the powers of Minister of Communications.

’ 4. The seat of my Government including its Ministries nd
’ Departments was moved as hereinafter appears. In each casc the
‘ move was made by order of the President at the request of the Premier
after resolution by the Executive Yuan. The said Orders wore given
and moves effected from the Cities concerned prior to entry theredf
by the Communist forces. The dates of removal were as follows -

@ (1) Nanking to Canton  23rd April 1949 50
(2) Canton to Chungking 12th October 1944
(3) Chungking to Chengtu 29th November 1419
(4) Chengtu to Taiwan 9th December 1919

4. The first removal to Canton was so ordered or the “6ti
day of January 1949 and directed to be effected on the 5ith day o
February 1949. Part of the Government however remained in Nab-
king for the continuation of peace negotiations with the Cornmun:sts
There is annexed hereto and marked Exhibit NCS-2 a photostat
copy of a draft order from the said official records which I known
was forwarded in final form to the Minister of Communications (1 40
the 26th day of January 1949. I approved the said draft aod 1

T CT TN
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bears my signature which 1 recognise. 1 identify the official chop
of the Exccutive Yuan and the signature of the then Premier Sun Fo
on the said document.  When the said peace negotiations broke down

in April 1949 a further order was issued in like manner and signed Juwisdiction.

by Premier To Ying Ching again dirceting a complete removal of
ail Government institutions and their subsidiary organisations {rom
Nanking and Shanghai to Ganton because the removals previously
ordered had not been completed owing Lo the peace negotiations. The
removals were effected by the 23rd day of April 1949 as indicated
in sub. para. (1) of para. 3 hercof. The said orders were given and
removals cffected before Nanking or Shanghai was occupied by Com-
munist forces. The official records of the Tixecutive Yuan containing
the draft or copy order of Premier Ho Ying Ching were lost during
the removal of the Ixecutive Yuan but 1 clearly remember secing the
same.

AND lastly the contents of this my Affirmation arc true.

Affirmed ete.

No. 23.
AFFIRMATION OF YEN HSI SHAN DATED THE 19th DAY OF OCTOBER 19850.
(Affirmed before the British Consul in Formosa).

I, YEN HSI SHAN of Ching Shan Taipeh Taiwan China do solemnly
gincerely and truly affirm and say as follows:—

1. 1 was Premier of the National Government of the Republic of China
from June 1949 to March 1950.

9. T have had rcad and explained to me paragraphs 1, 2, 3 and 4 of
the Affirmation of Liu Shao Ting and T verify and confirm the facts therein
contained. I identify my chop on Hxhibit LST-1 and my signature on
LoT-2.

3.  There is produced to me and marked YHS-1 a photostatic copy of
a letter dated the 12th day of December 1949 sent by me to Chennault and
Willauer whereon I identify my chop and the chop of the Executive Yuan.

4 The letter of offer dated the 5th day of December 1949 from
Chennault and Willauer referrcd to in paragraph 2 of the Affirmation of the
said Liu Shao Ting was dealt with by me personally.

5 T have had read and cxplained to me paragraphs 2 and 3 of the
Affirmation of Nih Chun Sung to be filed herein and T verify and confirm the
facts therein contained. T identify my signature in Exhibit NC8-1 which was
signed by me with the consent and approval of the Execufive Yuan.

6. As Premier I ordered the then Minister of Communications Tuanmo
Chieh to direct CATC to move their organisation from Canton to Taiwan.
This Order was given by me in Canton after consultation with the Minister of
Fconomic Affairs Liu Hang Chen and the said Tuanmo Chieh prior to the
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move of the National Grovernment from Canton and prior to the occupat.on |
of that City by Communist forces. The reasons for my issuing the sard order ‘

were to sccure a safe and permanent domicile for the CATC in Taiwman and
to secure safer operational facilities for the airline.

AND lastly the contents of this my Aflirmation are true.

Affirmed ete.

No. 24,
AFFIDAVIT OF GEORGE K.C. YEH DATED THE 19th DAY OF OCTOBER 1u50.
(Affirmed before the British Consul in Formosa).

I, GEORGE K. C. YEH Minister of Forcign Affairs of the Nationsl -0
Government of the Republic of China, Taipeh, Taiwan, China herebv m ik«
oath and say as follows:—

1. At all material dates hcreinafter mentioned I was Mimister «f
Forecign Affairs of the National Government of the Republic of Chine whic»
was the only Government of China rccognised by the United hkingdorc
Government up to midnight of the 5th/Gth January 1950. 1 have held the
post of the Minister of Foreign Affairs continuously since the first October
1949.

2. The seat of my Government was removed to Taipeh, Taiwan on the
9th December 1949.  And from that date until midnight of the 5th/6t- 0
January 1950 my Government was rccognised de jure by the United Fingdoxr
Government.  Such removal was notified by my Government to the Unite:
Kingdom Government through the Chinese Ambassador in London on my
direction given on the 15th December 1949. My Government with all i
agencies and subsidiary organs, has been functioning in Taipeh from thie saic
date of removal. '

3. As to the status of Taiwan, I say that it forms part of the territory
of China. The Joint Declaration of the U.S.A., the United Kingdom and
China on the first December 1943 at Cairo provided that “‘all territories Japan
has stolen from Chinese, such as Manchuria, Formosa (Taiwan) and the 30
Pescadores shall be restored to the Republic of China.”” The said provision
was reaffirmed in the Potsdam Declaration of the 26th July 1945 to wiuch the
U.S.A., the United Kingdom, China and the USSR are partics. An extrac:
of the said declaration is as follows:

““ (8) The terms of the Cairo Declaration shall be carried out and

~ Japanese sovereignty shall be limited to the islands of ilonshu,
Hokkaido, Kyushu, Shikoku and such minor islands as we dete--
mine.”’

The arrangements mentioned above formed part of the terms accepted by Japan
when she surrendered. The said declaration coupled with the ae-eptance )
thereof in the terms of surrender clearly show and acknowledge the theft b
Japan of Taiwan and subscquent illegal occupation thercof. Wherefore, 1 sy
that Taiwan which, since the surrender, has been under the cofiirol and
administration of my Government, is a part of the national territory of Chin
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4, Therc arc annexed hercto and marked Exhibits GY-1 and GY-2
respectively, photostatic copies of notification of the 28th day of December 1949
and the 4th day of January 1950 given by my Government to the United
Kingdom Government. 1 say that such notifications are to my knowledge in
accordance with normal diplomatic procedure.

AND lastly the contents of this my Affidavit are true.

Sworn ete.

No. 25.
AFFIRMATION OF ANGO TAl DATED THE 19th DAY OF OCTOBER 1950.
(Affirmed hefore the British Consul in Formosa).

I, ANGO TAI Dipl. Eng. (Berlin) of 33 Wuchang Strect first Section,
Taipeh, Taiwan, China do hercby solemnly, sincerely and truly affirm and say
as follows:—

1. T was Director of the Civil Aeronautics Administration under the
Ministry of Communications from December 1946 until May 1949, and in that
capacity I remember clearly secing instructions from the Minister of
Communications in January and April 1949 for the removal of Central Air
Transport Corporation from Shanghai to Canton issued in pursuance of the
orders of the Executive Yuan referred to in paragraph 4 of the Affirmation of
Nih Chun Sung to be filed herein which I have read.

2. In June 1949 T joined CATC as Technical Adviser. By that time
the whole organisation of CATC had been moved from Shanghai to Canton
including all its Departments, namely:—

(a) The Secretariat.
(b) The Operations Dep:artment.
(¢) The Business Department.

All the office records and the technical equipment of the Corpora-
tion including spare parts were then in Canton.

3. Canton was occupied by the Communist forces on or about the 14th
day of October 1949. At the end of July 1949 the Executive Vice-President
Moon F. Chen verbally instructed me to move the technical equipment to Hong
Kong as soon as possible. T personally supervised the move of the technical
equipment to Hong Kong which move was completed by the 1st day of Septem-
ber 1949. I know that the other departments which were more easily moved
than mine had completed their move to Hong Kong prior to the 1st day of
September 1949. Towards the end of September 1949 and in early October
1949 I visited Canton to confirm that the entire move had been completed.
While in Canton I visited the office premises and storage buildings formerly
occupied by CATC and saw that the move had been completed by all depart-
ments. I made these inspection trips before the fall of Canton. The said
move of CATC to Hong Kong was intended to be a stage of the move of the
whole organisation from Canton to Taiwan until suitable arrangements could
be made to accommodate the organisation in, and to obtain adequate transport
to Taiwan.
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s{ffrpfgfne 4. On the 1st day of August 1949 the Operations Department of \7
gomre of CATC had been split into two Dcpartments, namely the Operations Depart-
”‘g;-’g({fﬂﬂ ment and the Engincering and Maintenance Department. 1 was appoir ted
Jurisgiction. Manager of the Engincering and Maintenance Department on the sald date
No. 26 5. 1In Scptember 1949 in Hong Kong T was instructed by C.L. Chen
Evidence of the then President of CATC to prepare estimates of the expenditure necessary
Augo Tai, {4 move my Department to Taiwan. [ know that the other Department: of

SEN—

contined. CATC received similar instructions.  Tle estimates were duly prepared and
submitted to the said C.L. Chen.
AND lastly the contents of this my Affirmation are true. E
Affirmed etc.
No. %. No. 26.

?gg;g"‘;{ggt JOINT AFFIRMATION OF JOSEPH KEAT TWANMOH AND KENNETH KANG-HOU FU

Twanmoh DATED THE 7th DAY OF DECEMBER 19850.
?:nglfﬁ?‘;eth (Affirmed before the British Consul In Formosa).
fu. We, JOSEPH KEAT TWANMOH (# A& %) & KENNETH KA NG-

HOU FU (% #4#) of No. 12 Shinn Yang Street, Taipeh, Taiwan, China
do hereby solemnly sincerely and truly affirm and say as follows:—
1. 'That our qualifications are as follows:—

(a) As to me the said JOSEPH KEAT TWANMOH, my qualifi- 20
cations are:—

B.A. (Fuh-tan University), LLB. (Soochow University),
7.9.D. (New York University N.Y., U.S.A.), Legal Prachi-
tioner & Member of Nanking Bar Association (1930-1933), of
Chung-King Bar Association (1945) , of Shanghal Bar Associa-
tion (1945-1947), of Taipeh Bar Association since 1949 anc
before and in between those dates, for some time Professor ot
Tiaw of National Central University, ‘of National Fu-tar
Universilty and of Soochow University; also in Governmen-
Service as Councillor of the Exceutive Yuan, Civil Corimis- -4
sioner of Anhui Province, Secretary-Creneral of the National
Mobilization Council, Member of the Legislative Yuan,
Seeretary-General of the Judicial Yuan, Sccretary-General of
the Executive Yuan, and Advisor to the President of the
Republic of China.

(h) As to me the said KENNETH I'U, my qualifications a e:—
B.S. (Soochow University), LLB. (The Comparative lLaw
School of China), J4.D. (Doctor of Jurisprudence, North-western
University, Chicago, U.5.A.), Legal Practitioner and Member cf
Shanghai Bar Association (1929-1949), Member of Soochow 3
Bar Association (1929-1934), Member of Taipeh Bar Associe-
tion since April 1950; and before and in betwecn these dats, for
some time Professor of Law of Soochow University and of
National Chinan University; also in Government serv.ce 2f
Director of Department of Labour, Codifier of Labour Legisla-
tion, Government Representative to the 12th International
Tabour Conference held in Gencva 1929, Director of Fuctory
Inspectorate.
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9. We have read and considered the affirinations to be filed in this S":pr’:ﬁe N

action which are as follows:— - Conrt of
Hong Kong

(1) The Affirmation of Premier Yen Hsi-shan. Oraginal
Jurigdiction.
(2) The Affirmation of George K. C. Ych. s
(3) The Affirmation of Nih Chun Sung. Kvidence of :
- Joseph Il(ea! j
irmati . ¢ ; Twanmo :
(4) The Affirmation of Wong Ku(u.]g. Twannoh i
(5) The Affirmation of Liu Shao Ting. KungHou
(6) The Affirmation of Ango Tai. continued.

3. As to the legal status of C.A.T.C. From the evidence before us
10 Wwe say that:— ‘
(a) C.A.T.C. was not a Corporation.

(b) Tt was not a Government Department in a strict sense but was
a Government owned enterprise.

As to proposition (a):—
(i) Tt has never been registered under the provisions of Chinese
Companics Law or under any special legislation.

(il) By reason of paragraph 1 it is not a separate juristic person
in Chinesc law (see Articles 25 and 30 of the Civil Code and '
Articles 1 and 14 of the Chinese Company Law set out here-

20 under) .

(iii) Tt is directed and controlled by the Minister of Communications
through a Board of Governors. A corporate body in Chinese
law is managed and controlled by a Board of Directors. The
characters used to designate Governors are ¥ 4 whereas the
characters used to designate Directors are % ¥ 4 the latier
character being invariably applied to Directors of bodies incor-
porated under Chinese law.

(iv) It has no shareholders.

The Article in the Civil Code and Chinese Company Law referred to are
30 as follows:— '
CHINESE COMPANY LAW ARTICLE 1: ““The term ‘‘Company’

as used in this law denotes a juristic person organised and incorporated in
accordance with this law for the purposc of profit making.”

ARTICLE 14: ““No Company may be formed until it shall have been
~ incorporated at the office of the Central Competent Authority.”’

CIVIL CODE ARTICLE 25: ‘A Juristic person can exist only in
accordance with the provisions of this Code or of any other law.”

ARTICLE 80: ‘“‘A Juristic person cannot come into existence unless
registered with the Competent Authorities.”

40 As to proposition (b):
(i) There is no provision of funds for C.A.T.C. in the National
budget.
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In the (i) It was run as a commercial enterprise without the stetus ol
Supreme y ; -
Court of n Government Department as stated by Wong Kuing
”‘(’)"r-’llq'.’flg?-" paragraph L of his Affirmation to be filed herein.
Jurisdiction. (iii) Tt was directed and controlled by the Minister of (fomn unica-
No. 2. tions throngh a Board of Governors of which one of the twe
Evidence of Vice Ministers of Communications was always Chairman.
Joseph Keat
Twanmoh (iv) The Government was the sole owner of the assets.
and Kenneth
Kang-Hou (v) An instance of u similar enterprise was the China Meicharts
continued. Steam Navigation Co. with which we are familiar as the
result of our professional experience. For many years this i)
organisation was not incorporated but run as a gove nmeut 5
owned enterprise without the status of 2 Government 1epa~t- b

ment but directed and controlled by the Minister of
Communications. The ships and other assets of this organis: -
tion belonged cntirely to the (Gtovernment.

It is clear, thercfore, that the legal status of C.A.T.C. 1s unusual
wherefore no cxpress provisions in the Chinese Civil Code or Company Liva
can be found to deal with it. What is quite clear is that the assets thercot
belonged solely to the (Giovernment who had fall direction and control of 1l
same and who possessed the powers of disposal of an absolute owner. In ouwr 2
opinion it carried on busincss as a carricr within the definition of that term
contained in Article 622 of the Civil Code which reads as follows:—

“« A carrier is a person who undertakes as a business to transfer goods
or passengers for freight.”

4. (a) With reference to the Affirmation of Nih Chun Sug hled
herein we consider that the taking over of the dutics of Minister of Com numca-
tions by the then Premier Yen Hsi-shan as evidenced in Exhibit NCh-1 was
valid. By Article 56 of the Constitution it is the Premier who 1s emowera:
to nominate Ministers for appointment by the President.  In this case the
circumstances required a merc temporary taking over of the powers and dusies 30
of Tuanmo Chich and therefore no substantive appointment was requirec
Trom our expericnce we ciall say that it is in accordance with normal Chincse
constitutional and Governmental procedure and custom for the Premie- to pro-
vide for temporary absences ol Ministers in such a manner. Article £6 of the
Constitution which deals with substantive appointments reads as follows:--

“ The Viee Premicr of the Kxccutive Yuan and Ministers with or
without portfolio shall be appointed by the President after nom:ii-
gion by the Premicr of the Exccutive Yuan.”

(b) We have also considered the legality of the Order siver
Canton by Premicr Yen Hsi-shan to the then Minister of Communicationgs 40
Tuanmo Chich to remove C.AT.C. to Taiwan and arc of opinion tiat such
an Order was valid. Under Article 53 of the Constitution the Execut ve Yuas
is stated to be the Supreme Mxecutive Organ of the country. The Premies
as hoad of the Supreme Exccutive Organ had power to give such ins(ructiont
to the Minister of Communications. The only matters which the Premier o1
Minister bas to refer to the lxecutive Yuan are laid down in Article 18 of the
Constitution and it was obviously within the discretion of the Premier to decide
whether to refer the matter of removal to the Executive Yuan Coune:l or rot

—
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Tn fact such removal does not fall within the matters which are required to
be referred under the Constitution by Article 58 which is the relevant provi-
sion. Article 53 of the Constitution reads as follows:—
« The Exccutive Yuan shall be the Supreme Exccutive Organ of the
Country.”

Article 58 reads as follows:—

“ The HExecutive Yuan shall have an FExccutive Yuan Council which
shall be composed of the Premicr and Vice Premicr of the Execu-
tive Yuan and the Ministers with the Premier as Chairman, The
Premicr of the Exccutive Yuan and the Ministers shall lay before
the Exccutive Yuan Council for adoption any Bill which 1s to be
presented to the Legislative Yuan relating to statutes, budgets,
martial law, amnesty, declaration of war, resumption of peace,
treaties and other important alfairs or affairs which have a common

bearing apon more than one Ministry.”’

5. As to the legality of removal of the seat of Yovernment from various
places to Taiwan as shown in paragraphs 3 and 4 in NTH CHUN SUNG'S
Affirmation and as to whether Government could legally function therefrom
as the Government of China. Tt 18 our opinion that the seat of the National
Government of the Republic of China could be moved and that it could legally
function from Taiwan for the following reasons:—

(a) We refer to the Affidavit of George K.C. Yeh filed herein wherein
he states that Taiwan is a part of the National territory of China.
If this evidence is accepted and in view of the fact that the Chinese
Constitution makes no provision for any particular location for the
seat of the Central Government we say that the National Govern-

ment can function from any part of the National territory selected
by it to be the seat of the (Central Government.

(b) Tf the said evidence is not accepted in the absence of any such
provision as aforesaid as to the location of the scat of Government
it was lawful for the National Government of the Republic of China
to function in a territory in its possession and being governed, con-
trolled and administered by it.

(¢) We draw attention to the cvidence that the removal of the seat
of Government to Maiwan was notified to the United Kingdom
Government which continued to recognise the National Govern-
ment de jure whilst il was still functioning in Taiwan until the
5th/Gth January 1950.

In support of our opinion on the above 1 the said J, K. Twanmoh do say
that T was present at the National Convention held in Nanking in 1946 as @
member when the Constitution was discussed and adopted. At that time after
lengthy discussion and deliberation it was decided not to make any express
provision as to the location of the (lentral Government.

Article 81 of the Constitution clearly contemplates that the Central
Government may move its scat and provides that the National Convention shall
follow it. Article 31 rcads as follows:—

“ The National Convention shall be assembled at the locality in which
the Central Government has its scat.” :

In the
Sugremn:
Court ¢
Hong Koay
Origing
Jurisdictoon,
No. 26.
Kvidence of
Joseph Keat
Twanmoh
and Kenn th
Kang-Hou
Fu,
continued.
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In view of Article 53 of the Constitution referred to in paragraph 4(1»
hereof there is no doubt that the Executive Yuan as Supreme Executive
Authority had powers to make orders for removal in the abscnce of anv
prohibition in the Constitution.

6. As to the legality of the sale we deal with this point under two
heads:—

The right of Government to scll the assets.

The validity of the sale according to Chinese law.

AS TO THE RIGHT OF GOYERNMENT TO SELL: We say that tle
Goovernment possessed this right for the following reasons:—

(a) It was sole owner of the assets.

(b) The Executive Yuan by Article 53 of the Constitution is the
Supreme Execcutive Authority in the State.

(¢) Even if C.A.T.C. is a Department of Government in the strict
sense (which In our opinion it is not) for the reasons given in
paragraphs 1 and 2 above we say that the Government had tl e
right to sell the assets.

AS TO THE VALIDITY OF THE SALE: We say that the sale is val d
in accordance with Chinese law for the following reasons:—

The normal requirements of a valid sale by Chinese law are:—-
(i) that the person selling has the right and title to do so.

(ii) that there is agreement between the parties for a transfer a
payment of a price.

In support of these contentions we cite Articles 153 and 345 of the Civ 1l
Code.

ARTICLE 153: ‘‘A Contract is concluded when the parties have
reciprocally declared either expressly or tacitly their concording intention.

1t the parties agree on all the cssential elements of the contract but
have expressed no intention as to the non-essential points the contract 1s
deemed to be concluded. In respect of the above-mentioned non-essentiil
points in the abscnce of an agreement the Court shall decide them accordmg
to the nature of the affair.”

ARTICLE 335: ‘A sale is a contract whereby the partics agree that
one of them shall transfer to the other his rights over a property and the latt r
shall pay a price for it.

The contract of sale is completed when the parties have mutually agre-d
on the object to be sold and on the price to be paid.”’

We say that the evidence shows that all these requirements bave been
satisfied in this case. As to the acceptance endorsed by Liu Shao Ting on the
offer of Chennault and Willauer we say that Government has to act in matters
of this nature through its duly appointed agent and the obvious choice in t} s
case was Liu Shao Ting who was at that time Chairman of the Governprs
of C.A.T.C. His authority is clearly set out in paragraph 2 of his Affirmation
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and confirmed in paragraph 2 of the Affirmation of Yen Hsi-shan. The con- h{:p:j,’,‘w

tract of sale was therefore validly concluded by the acceptance of Liu Shao court of

Hong Kon:.

Ting on the 12th day of December 1949 duly authorised in that behalf as “g0 oo
mentioned above and further there was a clearly expressed agreement between Jurisdictior
the parties within the meaning of Article 345 of the Civil Code. No. 2

As regards the consideration we say that it is clear from the evidence Evidence of

Joseph Kes.

that there was valid consideration in Chinese law in the form of promissory Twanmoh

notes. From our experience in Chinese law we say that it is self evident thatapd Kennet:

promissory notes form good and valid consideration. Ihsi:?f"f-Hou
7. We are of the opinion that the property passed in this case to the "

purchasers when the offer was accepted on the 12th day of December 1949 by

the said Liu Shao Ting which shows full agreement within the meaning of

" Article 345 of the Civil Code whereby the contract and the sale were com-

20

30

-40

pleted by such signed acceptance.

8. We as practitioners in Taiwan say from our own knowledge that
Chinese law has been administered there since 1945.

9. In our experience Courts in China have always treated any contract
made in China as being governed by Chinese law unless otherwise expressly
provided. And further it 1s our opinion that the same principle would apply
if the contract was made in any territory where Chinese law was being
administered at the material time.

We say therefore that the whole of the transaction evidenced by the
Affirmation should be governed by Chinese law. The contract was concluded
in Taiwan where Chinese law has been administered since 1945 and moreover
the parties clearly intended Chinese law to apply.

AND lastly we do solemnly sincerely and truly affirm and say that the
contents of this our Affirmation are true.

Affirmed ete.
No. 21. No. 27.
AFFIDAYIT OF WHITING WILLAUER DATED THE 20th DAY OF MARCH 1951 5&11?52? of
LEGALISED BY THE BRITISH CONSULATE NEW YORK U.S.A. Willauer,

I, WHITING WILLAUER care of Civil Air Transport Incorporated
of No. 75 Robinson Road Victoria in the Colony of Hong Kong Company
Director hereby make oath and say as follows:—

1. I am duly qualified as an Aftorney in the United States of
America.

2. T have read and considered the Affirmations and Affidavit to be
filed in this Action as follows:—

(1) the Affirmation of Premier Yen Hsi-shan

(2) the Affidavit of George K.C. Yeh

(8) the Affirmation of Nih Chun Sung

(4) the Affirmation of Wong Kuang

(5) the Affirmation of Liu Shao Ting

(6) the Affirmation of Ango Tai
(7) the Joint Affirmation of Drs. Twanmoh and Fu.
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T recognise the notarially certified photostatic copy of the letter «f Offe
by Claire Liee Chennault and myself addressed to His Excellency the Minisi
of Communications, National Government of the Republic of China which
document is annexed to the Affirmation of the said Lin Shao Ting and marked
Exhibit LST-1(a). T identify my signaturc appended to the said document
and I also recognise and identify the signature of the said Claire L.t
Chennault who signed in my presence. ,

3. 1 recognise and identify the photostatic copy of a letter dased the
12th day of December 1949 addressed to the said Claire Lee Chennault aod
myself which was received by us and there is a chop of the Executive Yuin
and the signature of Premier Yen Hsi-Shan. The said letter is exhibited 1«
the Affirmation of the said Premicr Yen Hsi-shan and marked Exhibit YHS 1.

4. T recognise and identify the letter dated the 12th day of Decembws
1949 addressed to the said Claire Lee Chennault and myself which was duiy
received by us and which appears as Exhibit LST-2 to the Affirmation of the
sald Liu Shao Ting.

5. 'There is produced to me a notarially certified copy of a Power o:

Attorney executed by me with the full authority of Major-General Clare Lec
Chennault whereby we appointed Thomas G. Corcoran our Attorney in thc
United States with full power to sell the assets of C.A.T.C. to the Fiaintifi
Corporation. I signed the original document on behalf of the partner.hip orn
the 18th day of December 1949 in Hong Kong. The intention of this: docu
ment was to enable our Attorney to sell the assets to the Plaintiff Corporation
(this Power of Attorney is attached and marked “W.W.1%").
: 6. There is produced to me a notarially certified copy of a Bill of Sale
executed in Washington on the 19th day of December 1949 by our Altorpe)
whereby he in pursuance of his powers sold all the assets of C.A.T.C. to the
Plaintiff Corporation. This document was executed in Washington and 1
recognise the signature of Thomas G. Corcoran which is well known to me.
It was the intention of the partnership to transfer the assets i accordarce
with the laws of the District of Columbia where the said Thomas G. Corcorar:
our Attorney is a practising lawyer who attends to the legal business of the
partnership and where the Plaintiffs have a main office for the transaction o
business. (This Bill of Sale is attached and marked “W.W.2"").

7. There is also produced to me a notarially certified copy of a Power
of Attorney dated the 19th day of December 1949 and signed by Major-Generi!
Claire Lee Chennault and myself on behalf of the partnership whereby we
appointed the said Thomas G. Corcoran to do all things necessary to satisiy
the: requirements of the Civil Aviation Administration Department of the
United States of America. I was personally present and saw Major-Genexil
Claire Lee Chennault who is well known to me signed this document at the
same time as 1 appended my signature. (This Power of Attorney is attackec
hereto and marked “W.W.3"").

8. There is also produced to me an initial copy of a Bill' of Sale
executed by our said Attorney Thomas G. Corcoran in Washington on tne 14tk
day of December 1949 in the normal form required by the Civil Aviation Ad
ministration. The aircraft formerly belonging to C.N.A.C. and C.A.T.t". were
duly registered with the Civil Aviation Administration.  (This photostatic
copy of the Bill of Suale is attached hereto and marked ‘‘“W.W.4"’ and 2

photostatic copy of the Civil Aviation Registration List is also attached and

marked ‘“W.W.5).
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9. With the full authority of Claire Lee Chennault I hereby acknow-  [* the
ledge in the name of the partnership the sale of the assets of C.A.T.C. to the Cotrt of
Plaintiffs and say that the property in those assets is now vested in the ”‘,’;;-‘{y{;;g;”
Plaintiffs. As President of the Plaintiff Corporation I acknowledge the said Jurisdictio:.
sale. o, 27

Evidence o

10. I recognise and identify the letter dated the 31st day of December whiting
1949 and appearing as Exhibit WK-1 to the Affirmation of the said Wong Willauer,
Kuang which T signed and forwarded to the addressces named thereon. I also continued.
identify and recognise the four promissory notes which were enclosed with the
said letter and signed by me and which appear as Exhibits WEK-2, WK-3,
WEK-4 and WK-5 to the said Affirmation of Wong Kuang.

11. With regard to the said letter of offer of the 12th day of December
1949 as the asscts belonging to the National Government of the Republic of
China, the said Claire Lec Chennault and ] as partners were dealing with that
Government, and as it was our intention to operate the assets in territory
under the administration of that Government 1 say that it was the intention
that questions between the parties should be determined by Chinese Law.

v 12. Under the terms of the said Letter of Offer referred to it was pro-
vided that the consideration for the said sale should be three joint promissory
notes signed by my partner and myself for the sum of US$500,000:00 each
and further that we should cause a corporation to be organised under the laws
of such country as we should select who should issue promissory notes in sub-
stitution for those issued by us for the same amounts and upon the same terms.
By the time the said letter enclosing the promissory notes dated the 31st day
of December 1949 and appearing as Exhibit WK-1 to the Affirmation of Wong
Kuang was written by me my said partner and I had caused a Company to be
incorporated in pursuance of the said letter of offer which is the Plaintiff
Corporation herein.

13. By arrangement between myself acting on behalf of the said Cor-
poration and the partnership with the National Government of the Republic of
China it was agreed that four promissory notes each for US$375,000:00 should
be made out to bearer directly by the Plaintiff Corporation. This was
accordingly done and the four promissory notes in that form were accepted
by the National Government of the Republic of China as consideration for the
sale.

14. At the time the letter of offer of the 12th day of December was
written it was not contemplated that 1T and my partner should buy the twenty
per cent shareholding in the China National Aviation Corporation. Later we
decided to do this and as our liability in buying the two airlines was thereby
increased by an additional US$1,250,000:00 it was agreed between the National
Government and the partnership that our liability should be discharged by
promissory notes on a four year basis and not on three years as originally in-
tended. Consequently four promissory notes for US$375,000:00 were made
out and accepted by the Government in licu of three of US$500,000:00 as
laid down in the Agreement.

AND lastly the contents of this my Affidavit (sic) are true.

Sworn cte.
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In the No. 28.

gggjf’z; FURTHER AFFIRMATION OF LIU SHAO TING DATED THE 18th DAY OF MARGH 1951
Hong Kong (AFFIRMED BEFORE THE BRITISH CONSUL IN FORMOSA) PRODUCED AY THE

Origina
T o, HEARING AND ADMITTED AS EVIDENCE BY LEAVE OF HIS HONOUR

THE GHIEF JUSTICE.

F N}ol. 28.
further . o
evidence of I, LIU SHAO TING of Chung Shan Road North Section 2, Taipel.,
fiw Stee Taiwan, China, do solemnly sincerely and truly affirm and say as foliows:--

1. 1n my Affirmation dated the 19th day of October, 1950, togethcr
with the exhibits contained therein, 1 have affirmed that in November 1349
I was appointed Vice Minister of Communications and on the 12th day of 10
December 1949 I was appointed Chairman of the Board of Governors of Central
Air Transport Corporation. In my such official capacity I came o know
Central Air Transport Corporation and its relationship to my Governmens.

2. The assets of the Central Air Transport Corporation have never
been vested in the Board of Governors but have always been vestec in the
National Government of the Republic of China.

AND lastly the contents of this my Affirmation are true.
Affirmed ete.

No. 20. No. 29.
Evidence of EVIDENCE OF CAMILLE JOSEPH ROSBERT GIVEN ORALLY AT THE HEARING BEFORE 20

il
?:;:;,he HIS HONOUR SIR GERARD LEWIS HOWE CHIEF JUSTICE AND EXTRACTED FROM
Rosbert. ' THE TRANSCRIPT OF THE PROCEEDINGS.

Camille Joseph Rosbert (sworn) - ‘
Examination by Mr. D.A.L. Wright, Junior Counsel for the l

Plaintiffs:—
Q. At present, Mr. Rosbert, you are Director of Operations of Civil Air
Transport?
A. That’s right.
Q. And in December 1949 and January 1950, did you hold the same
i appointment in Civil Air Transport, namely Director of Operations? 30
| A. Yes, I did. _
Q. And in that capacity your main duty is to direct flight operations?
A. That’s right.
Q. Now in December 1949 were the aircraft of Civil Air Transport flzimg
from Hong Kong to the Mainland, of China.
A. Yes, they were.
Q. Now in particular around the 12th of December, 1949, can you say tha®
your aircraft were flying to any parts of the Mainland of Chin:?
A. Yes, I can.
Q. To what parts of the mainland do they operate? 10

TEEN]
R e —— TP R
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Mainly to Chengtu, Szechuen Provinee and Mongtse and Yunnan Province. In the
Also we were flying into Hainan Island, two principal points being Hoi- Court o
how and Samya. H;‘frgg{;;g;"/
Now how long did your aircralt continuc to operate to Chengtu, for Jurisdictiin.
example—up to what date? Now. 28
Until approximately December 22nd. Evidence f
And to Mongtse? amille
The last flight was made on January 16th. Rosbert.
And if those areas have been controlled by the Communists would you “""*¢
10 have been able to operate flights to Chengtu, Mongtse and Hainan
Island?

No, it would not.

Did you keep in touch with the Chinese Nationalist Militarist Comman-

ders in those localitics while you were inspecting these flight operations?

Yes, it was our practice to maintain such contact through our CAT
representatives in those particular places and we had up-to-the-minute
information through our own radio communication system.

You, I take it, kept in touch with your own representatives in these areas

by direct radio communications?

That’s right.

That’s a system operated by CAT?

Yes. .

And the reason for your keeping in touch with these representatives
was—?

Well, there were two principal purposes (1) at this time in China it was
important to know the military situation so that it would be safer carrying

out an operation and also to carry out that operation. In other words,

we had had communications for normal air line operations plus the
gathering of information, so that we could know just how well the area

30 was from the safety stand-point.

Now, you have already stated that you operated services in and out of
Hoihow and Samya on Hainan Island throughout January 1950.

That’s right. '

Did you yourself fly to Hainan Island during that period? :

Yes, I made a couple of trips during that period both to Hoihow and
Samya.

And who was administering Hainan Island when you were there?

The Nationalist Government.

And were Nationalist Government military forces in control?

Yes.

(Mr. Wright closes his examination of Mr. Rosbert).
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No. 30. No. 40.
EVIDENCE OF SAUL G. MARIAS GIVEN ORALLY AT THE HEARING A8 AFORESAID AND g

EXTRACTED FROM THE TRANSCRIPT OF THE PROCEEDINGS. G. Ma:ias,

Saul G. Marias (sworn)

Examination by Mr. D.A.L. Wright, Junior Counsel for the
Plaintiffs:— :
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6’;‘ the . You graduated from Harvard School with the degree of Ll.D. m
Court of 19482 (1938?)
tony ret? A That’s right,

Jurisdiction. ). And in that year you were Beale prizeman in conflict of laws?

No. 30. A. That’s right.
Evidenco (. Tmmediately after your graduaticn in 1938, you were admitted to practise

G. Marias, at the New York Bar?

continued, That’s correet.

And you practised in New York in association with the law firn: of
Messrs. Dunnett &e.? ' fe
That’s correct, of No. 2 Wall St., New York City.

And you are familiar with the laws of the U.S.A.?

1 am.

I think you have before you certain bills of sale and powers of attorney?
—My Lord, those are the particular documents which we put in by reason
of the court order and which enables us to put in notarially certified
copies of the originals—now Mr. Marias, you have already seen those
bills of sale and powers of attorney which are in those bundles?

OFrOoOFr LF

A. Yes, I am familiar with them.

Q. DPlease look at the first power of attorney; it is in favour of Thomas G. 20
Corcoran and donors of that power of attorney are Chennault and
Willauer?

A. That’s correet.

Q. In your opinion, is that power of attorney valid according to AmeTican
Law?

A. TIn my opinion, it is a valid Power of Attorney.

Q. And it is drawn up in the normal forms of Powers of Attorney according
to American law?

A. Yes, this is a very usual form for a Power of Attorney.

Q. And is it drawn up with all the requirements of the American law g0
regarding validity of Powers of Attorney?

A, Ttis.

Q. That particular Power of Attorney authorised Mr. Corcoran, inter alia, to
sell and transfer to CAT Incorporated all their right, title and interest in
all the property, asscts, formerly owned by the Central Air Transport
Corporation?

A. That’s correct.

Q. And is that Power of Attorney effective to authorise Mr. Corcoran to do
that?

A. Tt is effective to authorise him to transfer and sell the assets 10 Civil Alr 40
Transport Incorporated.

Q. Now, you have before you a bill of sale dated 19th day of December,
1949, ‘and executed by Mr. Corcoran in pursuance of that Power of
Attorncy and you have examined that bill of sale?

A. I have.

Q. And in your opinion, is it effective to transfer the property in tiwese

assets from the partnership of Chennault and Willauer to Civil Air Trans-
port Inc.?
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A. Tt is absolutely effective to transfer the title of the property in the part- /= the
nership. 1’,-‘4;51‘1";4:/

Q. And is that bill of sale drawn up in common form according to the laws “glr'{g,[;::”
of U.S.A.? Jurizdiction.

A. Yes, this bill of sale is in the traditional form used in the U.S.A. No. 30

Q. And this bill of sale was executed according to the evidence and purports o t
to be so executed on the face of it in Washington, D.C.? G. tM“i‘;‘ |

continued !

A. That’s correct. :

Q. Now what is the rclevant law which governs the validity of this bill of

10 sale? 4

A. The laws of the District of Columbia govern the validity of the bill of sale.

(. And why do you say that?

A. The basic rule of conflicts complies with the law of the District of
Columbia being the law of the place of the making of the bill of sale
would be the applicable law.

Q. And it is in evidence in this case that the intention of Chennault and
Willauer was that the law of the District of Columbia should govern the .
validity of this bill of sale? Does that re-enforce your opinion that that |
particular law does govern the validity?

20 A. Yes, there would seem to be no question whatsoever in view of that in-
tent that the laws of the District of Columbia would apply.

Q. Now this transaction is a sale of goods in your view?

A. That’s correct.

(). Have you got before you the law applicable to the sale of goods in the
District of Columbia? |

A. 1 do.

Q. Are you familiar with it?

A. I am.

(. Would you refer the Court to the relevant provisions of the law relating

30 to the sale of goods in the District of Columbia—what is it contained in
—is it in a statute or—? _

A. The applicable law is in the form of a statute contained in the United
States Statute at Large Vol. 50 Chapter 43 BSection 1-79 at pages 29 “
to 49. -

Q. Now, in your opinion, what are the relevant provisions of this law | i
governing the sale of goods? i

A. Scction 4 which is entitled ‘“Formalities of the Contract’’ is the first
section applicable. The sub-title of that section is ‘‘Statute of Frauds™ :
and subsection (1) reads as follows: ““A contract of sale or a sale of any !

40 goods or choses in action of the value of $500 or upwards shall not be

enforceable by action unless the buyer shall accept part of the goods or
choses in action so contracted to be sold or sold and actually received the 1
same or gives something in ernest to bind the contract or in part payment, :
or unless some note or memorandum in writing of the contract or sale
be signed by the party to be charged or his agent in that behalf.”’

Q. Now in your opinion Mr. Marias does the bill of sale which is before
you provide a sufficient memorandum within the provisions of Section 4?
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ggpf%e A. Yesz the bill of sale before me definitely is in full compliance with: that | :
Court of section. "

H‘g;;;lgiKnZ;’” Q. That is to say it’s sufficient memorandum within the provisions o that ' \
Jurisdiction. Section 4.2

No. 30. A. That’s correct. _
Evidence . T want to direct your opinion now to the passing of the property of these
.G Marias, asscts to CAT Inc. Well, what are the rclevant sections?
continued, A The relevant sections are: Section 18 entitled property in specific words 1K
' (goods) passecs when the parties so intend. Subsection (1) o that '
soction reads as follows: ‘‘“Whether it is a contract to sell specific or 14
ascertained goods, the property in them is transferred to the burer ut
such time as the parties to the contract intend it to be transferred. See-
tion 19 entitled “‘Rules for Ascertaining Intentions’’ reads as follows:--
Unless a different intention appears, the following are rules for ascertiining
the intention of the parties as to the time at which the property in the
goods is to pass to the buyer. Rule 1 thercunder reads as fcllows
Where there is an unconditional contract to sell specific goods in v deli-
verable state, the property in the goods passes to the buyer when the
contract is made and it is immaterial whether the time of paym:nt or
the time of delivery or both be postponed. i
Have you got the definition of the specific goods in that law?
Yes, I do. Section 76 of the Statute entitled “Definition’’ contains
definition of specific goods which is as follows: ‘‘Speecific goods meun
goods identified and agreed upon at the time when the contract to sell
or a sale is made’’.
And in your opinion arc the goods which is the subject of this bill of sele
specific goods within the meaning of that definition?
In my opinion they are specific goods within the meaning of that definition.

And in your opinion is that bill of sale an unconditional contract to sell
those specific goods? _

It is unconditional. In fact I would say therc is definitely an express
intention to pass an immediate title to the goods and the matter is not
open to the influence of presumption.

Then in your opinion according to that law, did the property ir: these
goods pass on the execution of this bill of sale on the 19th December, 1944,
the date of this execution? :

A. In my opinion, the property in the goods passed on that date.

Q. There is before you in that bundle of documents Mr. Marias another biii
of sale which appears to be drawn up in a different form. Do you know
what the purpose of this particular type of document 18? 1

A. Yes, that bill of sale is a formal bill. You will notice it is on a printed
form, which was used in connection with the registration of the vrerafs
the numbers of which are listed on the attachment with the Unitec States
Civil Aeronautics Administration.

It's executed in order to comply with the formalities of the Civil Aero-
nautics Administration relating to registration?

A. That’s very correct.

(Those areé the questions which I wish to put to Mr. Marias on these
aspects in the case, my Lord)—Mr. Wright.

>

——
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No. 31 in the !
QUESTIONNAIRE AND ANSWERS THERETO SUBMITTED TO THE FOREIGN OFFICE (‘jgfr’f’z; '
REFERRED TO IN AND EXTRACTED FROM THE TRANSCRIPT OF PROCEEDINGS. . Jlong Kom,
Tigind
Jurisdiction.

« 1. Docs His Majesty’s Government recognise the Republican Govern-
ment of China (the Nationalist Giovernment) as the de jure Govern- Question-
ment of China? ;‘aoi:(;gtrf)

9. Tf not when did His Majesty’'s Government cease s0 to recognise Office.
that Government?
3. Ts the Central Pcople’s Government or any other Government re-
10 cognised as the de jure Government and, if so, from what date?

4. Tas the Republican Government ceased to be the de facto Govern-
ment (either at the time of moving seat of Government to Formosa
or otherwise) and, if so, from what date?

5. TIs any other Government 1ecognised as the de facto Government
and, if so, from what date?

6. What is the status of Formosa? Ls Formosa part of China or 1s
it Foreign territory vis-a-vis China?”’ '

The replies to the questionnaire are as follows:—
<1 H.M. Government in the U.K. does not recognise Nationalist
20 Government (Republican Government) as de jure Government of
Republic of China.

9. Up to and including midnight January 5th/January 6th 1950 H.M.
Government recognised Nationalist Government as being de jure
Government of the Republic of China and as from midnight January
5th/January 6th 1950 H.M. Government ceased to recognise
former Nationalist Government as being de jure Government of the
Republic of China. '

3. Ae from midnight of January 5th/Gth 1950 H.M. Government
recognised Central People’s Government as de jure Government of
30 the Republic of China.

4. H.M. Government recognisc Nationalist Government has ceased to
be de facto Government of the Republic of China. - It ceased to
be de facto Government of different parts of the territories of
Republic of China as from date on which it ceased to be in cffective
control of those parts.

5 .M. Government docs not recognise any governments other than
Central Pcople’s Government of the People’s Republic of China as
de facto Government of the Republic of China. Attention, how-
ever, is invited to the 2nd sentence in answer to question 4.

40 6. Tn 1943 Formosa was a part of the territorics of Japanese Empire
and H.M. Government consider Formosa is still de jure part of
that territory.

On December 1lst, 1943, at Cairo, President Roosevelt, Generalissimo
Chiang XKai-shek and Prime Minister Churchill declared all territories that
Japan had stolen from Chinesc including Formosa should be restored to the
Republic of China. On July 26th 1945 at Potsdam, the heads of the Govern-
ment of United States of America, the United Kingdom and the Republic of
China reaffirmed ‘‘The terms of Cairo Declaration shall be carried out.”” On
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October 25th, 1945, as a result of an order issued on the basis of consuitation
and agreement between Allied powers concerned Japanese forces in Formosa
surrendered to Chiang Kai-shek. Thereupon with the consent of the Allind
Power Administration, Formosa was undertaken by the Government of the
Republic of China. At present, actual administration of the island is by Wu
Kou Cheng, who has not, so far as H.M. Government arc aware repudiated
superior authority of Nationalist Government.

I am advised that the effect of recognition by H.M. Government as
stated in answer to questions 1 to 5 and in particular its retroactive effeet
(if any) arc questions for the court to decide in the light of those answ-rs and
of evidence before it. Hnds. Copy of letter follows by air.”’

No. 32.
TRANSGRIPT BY THE COURT STENOGRAPHERS OF THE PROCEEDINGS RECOFDED
IN THE ABOVE ACTION.
(The proceedings having been recorded by mechanical process namely by Wire Recorder).

Mr. D’Almada:

My Lord, I appear in this case together with my learned friex ds Mr.
MecNeill, Sir Walter Monckton, Mr. Wright, Mr. Threlfall.  Sir Walter
Monckton has come to Hong Kong specially to assist in this case and by

arrangement among us and with the indulgence of Your Lordship, he wil *

address the Court. I trust Your Lordship will have no objection to this course
Court: Proceed Sir Walter Monckton.
Sir Walter Monckton:

May it please your Lordship, T am greatly indebted to the Court and
also to my learned friends who lead me here for the opportunity of addressing
you in opening this case and I should like my first words to be words o
gratitude to them and to the Court for the courtesy with which I have been
permitted to take my part, Your Lordship will appreciate from the pleadings
that this is a case in which the plaintiff incorporated company is -lalmur
A0 aircraft which are now in Hong Kong and which were formerly part of tin
assets of the Central Air Transport Corporation, which your Lordship will s
referred to throughout as CATC; and the other assets which were the properi}
of that Corporation. My Lord, I have anxiously considered how best 1 eoule
serve the Court in laying before you the submissions of the plaintiffs and
that T came to the conclusion that it will probably be most convenient t0
your Lordship if 1 should say first of all in general terms what the nature
of the claim is, and then explain to your Lordship how we have preoarec the
documents for your convenience and give you, after showing you how the docu-
ments are prepared, a short history of the case in chronological order i)
that we have both the documents and the facts before you; then make th2

i)

30

40

submissions and then present you with ‘the affirmations, affidavits and the -
evidence. My Lord, in that case, the first step is to say in what way this
claim to the 40 aircraft and the other asscts of the defendant Corporatioa
are claimed here. 'The claim is made through the American partnership <f
General Chennault and Mr, Willaver. Those two gentlemen in partnershif,
by a transaction of the 12th December, 1949, the Chinese National Gevernmert
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sold the CATC and its asscts; and one of the matters which your Lordship will = [» e
have to consider will no doubt be the documents by which that sale to the Court of
American partnership was cffected on the 12th December, 1949. T said that #org £on
the claim of the plaintiff Corporation was made through that partnership Jurisdiction
because, after that sale on the 12th December, 1949, the plaintiff Corporation
acquired the rights of the American partnership again on the 19th December, T,.S,z;r?ggm
1949. What I have to do my best to assist your Lordship upon is tracing the Proceedings
ownership of the assets of which the bulk is those 40 airplancs from the continued.
National Government to the partnership and from the partnership to the plain-

tiff Incorporated Company. I ought to say, first of all, that the CATC
itself—the Central Air Transport Corporation—is an unincorporate commercial
enterprise, wholly owned at the time of these transactions by the National
Government of China. Your Lordship may take the view when you sce the
evidence that that body, the CATC, is not strictly a department of the
Government of China and was not but it is, at any rate, wholly owned and was

wholly controlled by the Government and was, as it were, what in the law is
sometimes called an emanation of the Government. On the 12th December,

1949, when the first of the two steps was taken, namely, the sale by the
National Government of China to the partnership, that Government—the
National Government—was recognised by His Majesty’s Government as the .

de jure Government of the Republic of China. At that date, it still had some
territory on the mainland under its control, and it was maintaining itself as

the Government in Taiwan which island it had administered since 1945 with

the approval of His Majesty’s Government. At that date, the 40 aircraft now

in question before your Lordship werc in Hong Kong and the contract of sale

to Chennault and Willauer of the American partnership was completed in Tai-

wan and the purchase price of thesc assets was $1,500,000:00. As from
midnight of the 5/6th January, 1950, His Majesty’s Government withdrew

de jure recognition from the National (Giovernment and granted it to the Central
Peoples Government. I shall show your Lordship in chronological order as we

go through the documents the .instrument by which that decision was conveyed

to this Court in earlier proceedings. - The importance for the moment is that I,

in showing how the case is established, should draw your attention to the fact

that it is perfectly plain from the document that the change of recognition
involved two things; first in terms, it involved that the de jure recognition

of the National or old Government persisted until midnight of the 5/6th
January, 1950; and secondly, that the new Government—the Peoples Govern-
ment—was. from that moment recognised in substitution.  Your Lordship

will appreciate the importance of the first limb of that argument because all

the transactions, about which I have to address your Lordship, took place

in December, 1949, in a period where, upon the document, it will be claimed

that the National Government was rccognised as the de jure government by

His Majesty’s Government and our case will be, when you have seen the docu-

ment, that by the 5/6th January, 1950, the property in the assets here in
question, the airplanes, the sparc parts and the apparatus and so forth had

passed to the partnership and by them had been transferred to the plaintiff
Corporation on the 19th December. The advent of the People’s Government

to recognition cannot, in our submission, divest the plaintiffs of property thus
acquired. The principle of international law for which we contend in such
circumstances is, that recognition of the new Government does not divest pro-

perty in the hands of thosc who have acquired it from the old Government for

value. The whole point of the fact in law and in fact of the recognition of
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the old government up to the 5/6th January, 1950, 1 that up to then, t rd
persons, third parties outside the jurisdiction of that Governnent could snfely
deal with it. It is Iaid down, not once but many times in the authorities, “hat
it is an essentinl feature of the international system that that should b so
and that persons who deal with the Government, which is a recogmsed
Government when they deal with it, can deal with it safely and not fear hat
any subsequent recognition of a new Government will defeat their rights alrc ady
acquired. It is sometimes put by lawyers in the form that the new Govern-
ment succeeds, not by title paramount which might divest property in the
hands of others, but by suceession and representation.  The essence of it 1s
that the rights acquired when the old Government is recognised are rights
which remain and subject to which the new Government succeeds by repre-
sentation. The new Government cannot get a better claim than that which,
at the relevant date, the 5/Gth January, 1950, the old Government possessed.
Your Lordship may think that it is as well that T should deal with that point
as I have thus carlicr because once it 1s appreciated how vital 1s the date of
the change of de jure recognition, the case assumes much simpler proportioms;
it doesn’t become necessary to examine in detail a great deal of author ties
about international faw and the effect of recognition. What one really has
to do is to sec how the matter stood on the 5th of January, 1950, as between
the partics who at one time or another had property of these assets and our
case is simple, it is this: that by the cffect of the agreements made in Decem-
ber, 1949, there was no property in these assets left in the National Govern-
ment but that it had passed wholly to the partnership and from them to the
plaintiff company. There is, however, before I come to the documents and the
history, one other matter 1 ought to deal with. I have described the CAT:! as
an emanation of the Government and there is de jure recognition of the People’s
Government now and therefore, as your Lordship will understand, there were
difficulties at different stages of litigation in respect of these assets because of
the fact that the defendants were an emanation of the recognised sover:-ign
power and that that sovercign power could not be impleaded in our Courts.
Therefore, T think it is essentinl that [ should at an carly stage, though not
of course arguc it fully at an early stage, show vour Lordship the Order-in-
Council under which these proceedings can take place in spite of the fact that
they might be held to implead a sovereign power.  And, my Lord, I have
that as a separate document—the Order-in-Council—your Lordship hasn't a
copy or has your Lordship got one?

Court: T have one.

Monckton: I am taking it out of date as your Lordship will appreciate the
foundation of jurisdiction. It is, as your Lordship secs, dated the 11th May,
1950, and entitled ‘“The Supreme Court of Hong Kong Jurisdiction, Order-
in-Couneil, 1950.”” Whereas evidenee has been produced to the Croverner of
ITong Kong that 70 aireraft—my lord, T pause to say that there were other
assets of a different corporation—the CNAC—with which your lordshio 1s
not concerned in this action. 1 understand that litigation pends in relation
to that but T am not engaged in it. But the 40 with which your Lord<hip
is concerned are included in the 70.  ““Whereas evidence has been produced to
the Governor of Hong Kong that 70 aircraft now on the Government airield
at Kai Tak, Hong Kong, are registered both in the United States of America
and in China, and the aircraft not being State aircraft within the meaning
of the Chicago Convention on International Civil Aviation, 1944, such dual

B0
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registration is contrary to Article [8 of that Convention.”” [ stop there to g the
say that by the Chicago Convention on International Civil Aviation, it is ek of
provided in Article 18 “‘an aireraft cannot be validly registered in more than one H';)"g, f‘n:j;‘y
State but its registration may be changed from one State to another and those Furigiotion
who signed that Convention included the United Kingdom, the United States o
and China.”” T understand that since that date, the Convention has been Trﬁ;'gr?g{, o
denounced by China but not with effeet at any moment relevant for your Proceedings.
Lordship's consideration. 1 pass on to the second recital ‘“*‘And whereas the comtinued.
ownership of the aircraft is in dispute and there are conflicting claims to their
10 possession and whereas it is just and desirable that the question of ownership
of the aircraft and a right to their possession should be decided by a Court of
Law before they are permitted to leave Hong Kong, now therefore His Majesty,
in cxercise of all powers cnabling him in this behalf, is pleased by and with _
the advice of his 'rivy Council to order and it is hereby ordered as follows |
(1) in any action or other proceeding concerning the aireraft which may be '
mstituted in the Supreme Court of Hong Kong after the date of coming into ‘
operation of this Order......... " That indicates to your Lordship that this i
action began a few days after the Order-in-Council “‘it shall not be a bar to |
jurisdiction of the Court that the action or other procecding impleads a foreign il
20 soverecign state.” Now those words of course are not susceptible of any con-
struction but that they confer jurisdiction upon your Lordship to determine It 18
ownership notwithstanding the normal immunity of a sovercign power from ‘
- Jurisdiction. The second subsection ‘‘If a defendant in any such action or
other proceeding fails to appear, or to put in a defence, or to take any other
step in the action or other procceding which he ought properly to take, the
Court shall, notwithstanding any rule cnabling it to give judgment in default
in such a case enquire into the matter fully before giving judgment.” Now
your Lordship, T am of course not as familiar as T ought to be with the
practice and procedure in your Lordship’s Court but, no doubt, as in England,
30 so here there may be methods of proceeding to judgment by default if a
pleading or appearance is not taken or put in, then judgment might go. But
as I read this subsection, what it is saying, even though therc might be a case
. for proceeding in default, your Lordship must have evidence to enable you to
determine that a case is made out. It is the distinction between a judgment
by default without evidence and a judgment in a case where your Lordship
has evidence before you.

Court:  Sir Walter Monckton, what do you think the words “‘which he ought
properly to take’’ mean?

Sir Walter: Well T should read them as this; it is in a connotation of a failure
to appear or a failure to put a defence.  What it is really saying, is cjusdem
generis with those two expressions, is saying or any other step which he would
take in order to enable the matter to be dealt with on the merits.  If you don’t
appear, then the matter might not be dealt with on the merits; if you don’'t
put in a defence, well then there is nothing for the plaintiffs to do, except to
proceed to judgment by motion, it may be. There may be some other sort of
step which he could take of that kind but, when you sec any other step in a
connotation including a failure to appear or to put in a defence. Tt must be
something of the kind.

40

Court:  What proper steps, Sir Walter Monckton, could independent foreign
sovereign power take as a defendant in an action?

-
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Sir Walter: My Lord, the only steps he could take is to appear or to put 13
o dofonce if he desires to submit to the jurisdiction of the Court.

Court: Te ean’t be compelled to appear?

Qip Walter: Oh no!  Nor indeed to put in a defence heeause the other thing
s OF Ll illustration of the sort of word ...... sort of meaning that migh
be attached to the words about which my Lord asked me is that after
appearance and after a defence, there might be an order for discovery of
documents and he might fail to take that step and thercby subject himself to
the possibility of a judgment by default.  With submission, that is really
what is in the mind of this order—those who drafted this order. If somc
one doesn’t take the steps to cnable him to challenge the casc upon the
merits, nevertheless, you must not have a judgment by default; you mwist see
the material upon which the plaintiff says “T make out a prima facic -ase.
It isn't of course someonc ncither appearing or defending nor doing an.thirg
olse can have facts assumed before himj it is that T must give you the facts
upon which your Dordship can act. That then, is the first section of the
Order-in-Council.

Court: 1 am not very happy, Sir Walter Monckton, about “‘impleads «
foreign sovereign state.”’

Qir Walter: In subsection ......

Court: Subsection 1.

Qir Walter: Yes. It shall not be a bar to jurisdiction of the Court that the
action or other proceedings impleads a foreign sovereign state.  Wel, mv
Tiord, I suppose in the ordinary use of language that means that it makes
a party to the litigation & foreign sovereign state which normally, if o e did,
onc would put it into it beeause the sovereign state would say “'I choose not
to appear’’ and your Lordship will do nothing about it.

Court: Quite. DBut it doesn’t mean any whittling down of the righis, the
legal rights of foreign sovercign states?
Sir Walter: My Lord, T submit it only means this and one will be anxiovs.

your Lordship will be anxious, to treat it as limited to the subject matter
¢ the Order-in-Council, the well-established immunity which a so.eren2n

power cntertains. It is not, as it were, touched cxcept in relation to tbe
ownership of the chattels here. It cannot, of course, compel a sovereigr powe
to appear or defend or take any other steps in the proceedings. ndecd

sub-paragraph 2 of this section implicitly assumes that, 1t postulates a cuse
in which the sovereign power docs not appear before your Lordship.  Whi
it is saying is you shall still have jurisdiction cven though the sovereigy pove!
prefers to take its stand upon its immunity. It is really, if T may pat 1t te
your Lordship in this way, what 1 submit the Order-in-Council is ding 15
putting upon the Court the duty of deciding this ownership whether or ot
that immunity is elaimed whereas your Lordship would be very likely to say.
as 1 understand was said 1 this Court before, that while that ymmunity
romained and covered the subject-matter of such a claim as this, you coulda’™
entertain an action. In other words, it cnables your Lordship to delermme
ownership notwithstanding the absence of the other party which is in vifec:
sovereign power. But, of course, it doesn't seek to compel the sovereign poves
to take any part in the proccedings.  As I understood your Lordship’s guest:cx:

R
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to me, it really was this, that it doesn’t. I am not secking to say to your J» e
Lordship that the immunity save in respect of & determination of the ownership Caurt of
of these assets is in any way impaired; and the Order-in-Council continues, 7¢n Ko
paragraph 2. “TF at any time after 21 days from the date of the coming Jurisdiction.
into operation of this Order the Governor is satisfied that no action or other
proceeding is pending to which aub-section | of section 1 of this Order applies, Transcript £
and in which or as a result of which the ownership of the aircratt or right Froceeding..
to the possession thereof is likely to be finally determined, the Governor shall &/ ™«
by order published in the Gazette refer the questions of ownership of the air-

10 craft and right to the possession thereof to the Court for determination. On
any such reference, the Court should enquire fully into and determine the
question notwithstanding reference may implead a foreign sovereign state.”

The importance of that scetion 1s simply this, that the obligation is being
put upon the Court to determine whether or not an action is brought. Tt
is only for that purpose I read it because here the action was brought on the
19th May, 1950, that is, within the 21 days. And that, T submit, assists
onc in reaching the conelusion, if T may say so—-1 respeetfully submit was in
vour Lordship’s mind—about the necessity of limiting any departures from
immunity. It is obvious that the authors of this Order-in-Council had in

20 mind two things: (1) that immunity in general must remain but in the other
it wus necessary to determine the ownership of these assets, whether or not
an action was brought for reasons of policy into which we don’t, of course,
enquire.

Then section 3. ““Any person claiming ownership or right to possession
of any of the aircraft and aggrieved by the decision of the Court in an action
or other proceeding or reference may appeal therefrom to the Full Court and
from thence to Flis Majesty-in-Council, and such an appeal shall liec notwith-
standing such person has not taken any part in previous proceedings.””  Your
Lordship will sec that is a very unusual provision and it would enable, if

30 they so desired, those who stand behind the defendants in this suit, to refrain
from appearing in your Lordship’s Court, refrain from appearing in the
Supreme Court on Appeal and vet appear in the Privy Council on the final
appeal before this matter is ultimately determined, if an appeal is lodged.
But what it really is doing, if [ may say so, carrying out what is in your
Lordship’s mind, that you will only depart from the strictness of immunity
to the least possible extent essential to give this ownership to them. 1t 1s
saving, well, even if you don’t, as an ordinary litigant would, appear in the
first or the second Court, you would even then be entitled to appear in the final
Court of Appeal and that shows the limits to which they will go while main-

40 taining the nccessity of determining ownership to avoid impinging upon the
old doctrine of immunity. Well then Section 4 describes .........

Court:  One minute, Sir Walter Monckton, what is the purpose of the difference
““claiming the ownership or right to possession’'?

Sir Walter: Well one can imagine a case, my Lord, in which, without having

acquired under a contract the ownership of goods, one had acquired a right to

possession and a right to immediate possession. But in this case, I don’t

think vour Lordship will be troubled by any such distinction because T am

sceking to show to your Lordship when I come to the documents that their

effect, by whatever law may turn out to be relevant, was to pass the property
50 and therefore the right to possession as well.
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Court: How would you suggest Sir Walter Monckton to this Court to regaro
the decision of the Full Court receiver action. Is that going to be Hinding
upon me?

Monckton: Well my Lord, it won’t, I submit now the cause your Lordshup
is bound to determine is the question which the Fuall Court desisted 1 deter
mining that is namely the ownership that the one thing the Order-in-’ounci
compels or secks to compel your Lordship to do is to determine the very guestior
which the Full Court said on that material and in the circumstances which i
must deal with later, they would .........

Court: Does it go that far, Sir Walter Monckton? Surely it emapower. me ¢ 1)
find out if this particular applicant has proved a right to ownership. T take
it that it would requirc proof?

Monckton: That will require proof.

Court: If T find that this particular applicant has not proved his case the
matter still remains-in the air to be dealt with under Section 2.

Monckton: Yes, my Lord. T submit that in the result if your Lordship
determine this action against me, reference will be necessary under
references not altogether easy to conduct. I assume though 1 shall n» doub:
not be concerned with those difficulties, it is because one would have to scer
someone else who claims ownership and if the other party (if there could be 29
another party) to thesc proceedings still desires not to come to your Licrdship.
your Lordship would not have very much assistance.

Court: That is so Sir Walter Monckton. I cannot see that in those “ircum-
stances that anything at-all could be conclusive in this Order-in-Council

Monckton: I sec that difficulty my Lord and T hope to enable your Lordship
to resolve the case without being left it. 1 had better perhaps draw your
attention to Section 4 becausc it refers to jurisdiction ...... the powers your
Lordship has. The purpose of an action and other proceedings or reference:
or for the purpose of appeal which may be in accordance with section = of thiy

Order. A court shall have powers to hear evidence, summon witnesses, to tuke 80

evidence on affidavit and to call for the production of documents to give sucit
directions as it shall think fit to cnable justice to be done and in particula:
without prejudice to the gencrality of the foregoing power to give directions
as to the conduct of hearing of the action or other proceedings or reference
or appeal as the case may be as to persons who may be parties thercio mv
be heard therein and as to the time within which any step therein is to be
taken to provide for the service of any document whether inside or ot tside ol
Hong Kong (Your Lordship will sce that power was used by the judges of
this Court) subject to the provisions of this Order and to the directions of ihe
Court under the scction (a) the existing law and practice relating to el 40

proceedings in Court to apply as nearly as may be to an action or other pro-
p g ) )

ceeding or reference () the existing law and practice relating to appeils from
the decision of Court in a civil matter shall apply as necarly as may bt to wuy
appeal which may be brought to the Court under Section 3 of this Order.
Then Scetion 5—This is what lays the duty upon the Governor dealing with

the matter, until the decision of the Court. Uniil the Governor is satisfied
that owncrship or right to possession of the aireraflt have been finallv deter-
mined (that looks forward to possibilitics of appeal when the time for appea)

ST A T e
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passes) . The aircraft shall remain in Hong Kong and the Governor may give 7 the

such dircetions and take such steps whether by way of detention of the  temrt o
aircraft or otherwise as shall appear to him necessary to prevent their removal Homg Bong
and to ensure their maintenance and protection.  When the Governor is Jurishietion.
satisfied that ownership or right to possession has been finally determined he _
No. .

may give such dircctions take such steps as appear to him to be necessary 1O franscript o

~ give cffect to the decision of the Court. (My Lord, I pause there—that rather Proceedings,

10

20

30

40

Nustrates that something Your Lordship put to me about the distinction be- continved:

tween ownership and the right to posscssion.  What, of course, politically

no doubt the Order-in-Council was most concerned with was that somcone

should be decided to have the right to take these aircraft now whether by right

of ultimate ownership or some other immediate right to possession. No doubt

that is why both are put here). Section 3—If any person fails to comply

with any of the directions given by the Governor under this section he shall be

guilty of an offence and shall be liable on summary conviction to a fine not

oxcecding five thousand Ilong Kong dollars or to imprisonment for a term not :
exceeding six months or to hoth such fine and such imprisonment. (I don’t |
think T need trouble your Tordship with the interpretation of the provision) .
Your Lordship will sec that under the powers of section 5 of that Order His
Excellency the Governor made directions entitled ““The Aircraft, Detention,
Maintenance and Protection Directions of 1950"". T look down to paragraph 3
of those directions:—The director i.e. the Director of Civil Aviation Depart-
ment—shall with effect from the appointed time cause the aircraft to be detained
upon the aircraft premises and the Dircetor (see paragraph 4) with effect from
the appointed time shall provide for the due maintenance of the aircraft and
see 5, shall from and with effcct from the appointed time take and maintain
1] measures reasonably necessary and suitable for the protection of the aircraft
upon the aircraft premises. (That i3 the provision preventing any onc from
entering). I only mention that because under the Order which founds the
jurisdiction that obligation had been carried out by His Excellency the Governor.
Now my Lord I thought it right at the outset to show Your Lordship the
foundation of this jurisdiction that 1 would like to turn aside now to deal with
the matter in chronological order I wanted to tell your Liordship—I beg your
Lordship’s pardon?

Court: This is a remarkable document.

Sir Walter: My Lord that is certainly an unusual document, but fortunately
for me my Lord it is a plain document and in its essential directions inescapable
and with its policy I am not concerned, My Lord when I come to deal with
the facts and proceedings in the case I wanted to tell your Lordship how I
have tried to get it into compartments.  There are a number of affidavits with
a number of exhibits and subject to Your Tordship’s judgment and experience,

- T have always found that rather a tiresome thing unless the documents are m

50

bundles in chronological order and pumbered.  Your Lordship will find we
have done this, we have got a bundle A which is the proceedings in order
of dates: A bundle B. which is a copy of all the affidavits shorn of their exhibits
which will be read in due course to Your Lordship. A bundle C also num-
bered and in order of date which includes the agreement which T rely upon
which is called a Bill of Sale which tra nsferred the assets from the partnership
to the corporation in America and then o bundle D also in order of date and
numbered which is the correspondence and parts ol agrcements and powers of
attorney and so forth. And I think it will be found convenient if I deal in
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opening the matter with the documents pertaining from bundle to bundie 1r
order of date. 1 can start at the 9th November, 1949. By that date the
CATC which was, as 1 have described 1t, a Chinese state-owned coramercial
enterprise was already and had been for some time operating commercial alr
transport in the Republic of China and elsewhere and already maintained an
air base in Hong Kong. The affidavits will show your Lordship that b this
date the 9th of November 1949 the National Government of the Republi- had
moved its scat of government to Chungking and that in pursuance of Crders
of Government authorities that is the Chinese (Government awuthonties,
the CATC had moved its whole organisation to Hong Kong. The Procecdings
which have taken place in the Court and which T shall refer to shortly will
also satisfy your Lordship that at or about this time a number of cmployues on
the cxeccutive and technical staff of the Corporation were taking orders from
what has become the People’s Government and not from the organs of the
National Government with the result that the anthorities put in by the
National Government werc unable to get in touch with or control the aircraft,
or the use of them. So on the 24th of November, 1949, (all this of course
being in the ycar when the National Government was recognised) the Corpora-
tion—the CATC ......

Court: That is the government recognised de jure and the People’s Governmert

de facto.

Monckton: There was no recognition of course of the People’s Gover iment
at that time.

Court: No recognition?

Monckton: No. The Corporation through the Minister of Communications
of the National Government started proceedings which are on the file of thi-
Court No. 518 of 1949. I am not going to ask your Lordship to look at them
now, it is only a matter of history—we may have to look at them at « later

stage. Those proceedings were for an injunction against what 1 mighi

deseribe as the defecting employees. A named number of them were treatec -

as defendants for the purpose-—an injunction to restrain them from er tering
on the property of the Corporation, and from interfering with the control of the
corporation by its duly constituted officers.  That injunction was grarted ex
parte. On the following day the 25th of November, 1949, the defend: nts n
that action No. 518 of 1949 issucd a summons for the detention and preservation
of the property of the Corporation pending the hearing. And an order wis
made accordingly. 1 mentioned those in order of date, I have not dealt with
the dctails for the moment. Now I come to the first of the contractua’ docu-
ments as between the National Government and the partnership. That is the
5th of December, 1949, and it is the first page of bundle C. That is an
important document in this case and so if T mav I shall read it, it is dated 5th
December 1949 and addressed to the Minister of Communications in the Nu-
tional Government and, as Your Lordship will find on page 4, signed by and
on behalf of Chennault and Whiting Willauer, by both of the partners and

is in these terms:—

“Your Excellency, This letter is written to confirm our mutual agreement
that whereas (a) the National Government of the Republic of China (hex
inafter referred to as the Government) is the legal and beneficial owner of il
the outstanding shares of stock of the Central Air Transport Corporation

1o
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(hereinafter referred to as ATC) and 80% of the outstanding shares of stock
of the China National Aviation Corporation (hercinafter referred to as
CNAC) —

Court: I don’t want to interrupt but was it not a fact that there was no
stock in the CATC?

Monckton: No that really must be an ownership of the asscts because Your
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Tiordship will find in the affidavits that although there was no stock at all consinued.

the Government in fact owned the enterprise that is why I described it rather
not as a department but as an emanation. It is the Government—the pro-
perty of the Government directly.

Court: The purchasers didn’t appear to know that?

Monckton: They didn’t appear to have appreciated that there weren’t neces-
sarily any such shares. Anyhow they wouldn’t get anything under that.
They could get all the assets.

Court: Yes, quite.

Monckton: And (b) whercas we the undersigned Chennault and Willauer
(hereinafter so referred to) desire to purchase and operate the physical assets
of the said CATC and CNAC and to acquire the shares of stock (Well, in their
desire to frustrate it in respect of the CATC and CNAC held by the Govern-
ment). (c) these physical assets a major part of which are now located in
the Colony of Hong Kong arc now subject to various injunctions issued by the
Supreme Court of the said Colony of Hong Kong with the result that the said
CATC, CNAC have been forced to cease their operation; and the said physical
assets have materially decreased in value (one of the disadvantages of the
aireraft is that when they are on the ground they may not cat their heads off
but they cost a lot and get no better).

Court: They do.

Monckton: And (d) the Government is unwilling to sell or otherwisc dispose
of the said physical assets or stock except for the most binding assurances
that after such sale or disposition they will not be used in anyway for the
benefit of or the carriage of passengers or goods within or to or from the Com-
munist areas of China.—Your Lordship sees that at this stage not the whole
of the mainland had been under the control of the Communists and as Your
Lordship appreciates throughout December we are treating of a time when the
National Government was rccognised de jure and no other Government
recognised and there was nothing improper in this.

Court: At this time, Sir Walter Monckton, where was CATC situate—
Shanghai?

Monckton: CATC was in Hong Kong.

Court: Hong Kong by this time?

Monckton: By the 9th of November they had been moved here.  (e) The
Government is concerncd and anxious to secure the future of the loyal staff
members of the said CATC and CNAC. The Government is particularly
anxious to sell the physical asscts at the start of the said CATC and CNAC
to Chennault and Willauer, because of the trust and confidence it imposes 1n
them by virtue of their loyal and devoted service during the war of liberation
to China and the cause of the United Nations because the Government
recognised that Chennault and Willauer have amply demonstrated their ability
to operate efficiently air transport services because the Government is confident
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bfu"prte’f”ew that Chennault and Willauer will always use their best cfforts to ensur - that
Court of the assets will never be used for the benefit dircctly or indirectly for the Corn-
H?)’ﬂm[‘”fd"ﬂ munist arcas of China rather for the usage and furtherance of the anti-Communict
Jurisdiction. CAUSC, .No“_f thercfore it is agreed as follows. (Now your Lordship mav find
No. 32, & musprint in the next paragraph, it is a slip of typography). The Govern-
Transeript of MENt agrees to cause the said CATC and the said CNAC to sell and Cher nault
Proceedings, and Willauer agree to buy all the physical assets and such stock as is ¢wne:
comtinved- v the Government of the said CATC and the said CNAC free and clear of
encumbrances for the sum of United States currcney 1,500,000 dollars .n the
casc of the CATC asscts and the sum of United States currency 2,000,000 [0
dollars in the case of the CNAC assets and for further consideration re erre.l
to hercin.  (2) Chennault and Willauer agreed to pay the said purchase prica
as follows: By issuing to the said CATC three joint promissory notes num-
bered serially each in the sum of United States currency 500,000 dollars
payable to bearer without interest subject to the terms and conditions set forth
in the form of note attached to the letter (Your Lordship secs, pausing ther:
what was contemplated at that stage was three joint promissory notes, In
fact that was changed in the end to four joint promissory notes of 35) 000
dollars cach amounting to the same sum but spread over a longer period and
the reason why that was suggested and accepted is that if Your Lordship look:s 20
back to paragraph (a) on page 1 that the National Government was dealing
with two lots of assets, interests in CATC—1009% and 809% interest in the
CNAC. Well, the other 209 was being held by Pan American Airways
Corporation. In the end, these purchasers were to buy the whole of it which
meant a larger sum in total and it was arranged that this should be spread
instead of by three promissory notes over three years by four over four years
Then 2(b) by issuing CNAC—(I want to tell your Lordship that that o

cours¢ is covered' by the affidavits which Your Lordship will read). By

issuing CNAC three joint promissory notes (I don’t think I need trouble your 7
Lordship with the details of that as that is not in this action but (¢ I'l ¥ |
read—>5th line on page (8) by causing to be organised a corporation or cor |

porations or other legal entities under the law of such country or countries or
place or places Chennault and Willauer shall they select to which corporatiorn
or corporations or legal entities Chennault and Willauer shall transfer the saic
physical assets shares of stock of the CATC and the CNAC in consideration
of which the corporation or corporations shall issue its or their promissory note:
payable to bearer without interest in substitution for the aforesaid notes jeintly
issued by Chennault and Willauer. The said substitute notes shall be in the
same amount and substantially subject to the same terms and conditions as
the notes of Chennault and Willauer for which they are substituted exce.oting 4.
only that such corporation notes shall not be limited to payment out of the ‘
said physical assets of the CATC and the CNAC and which shall be fully :
payable out of the assets of any nature belonging to the new corporation o1

5 AR N A

e ol

corporations or legal entitics. (Well now what your Lordship sees that what
was contemplated was—promissory notes to be drawn but payable only out i
of the assets by the partnership.” But later a substitution of a promassory §

note with the incorporated body behind it in their place. In trath, what
happened was that the corporation was formed immediately and by theh l9§h
of December was in a position to give the promissory note direct—anc did

so, so that the substitution never had to take place, the promissory nates were 50 =
issued by the corporation direct. Your Lordship will see that, don’t you?
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Court: Well did the corporation issue promissory notes purporting to buy the
assets of CNAC?

Monckton: They gave promissory notes binding anything they’d got, ordinary
promissory notes payable on demand on dates ol course spread over the four
years as the original ones would have been.  They didn’t in any way exclude
recourse to the end. Now my Lord 1 don’t trouble you with (3) except Just
to describe it. It gives an option after the organisation of the new corporation
the holder of the promissory note is to take interests of a different kind but
that never was operated-and so we needn’t trouble.  If you look at page 4
however, paragraph 4, Chennault and Willauer agree to use their best efforts
and to do cverything within their power to reduce the said assets to their
possession and absolute control. Scction 5 the Government agrees to use its
best efforts to do everything within its power to assist Chennault and Willaver
to reduce the assets to their possession and absolute control.  Chennault and
Willauer agree that the assets shall not be used directly or indirectly for the
benefit of or for the carriage of passengers or goods within, to or from the
Communist arcas of China. Chennault and Willauer agree to use their best
efforts to continue in their cmployment as many of the local employees and
staff members of the said CATC and CNAC as is rcasonably possible and to
dispose of the rightful claims of Pan American Airways if any approved in the
case of CNAC (They had none in relation to these assets). And then this
letter and promissory notes and bills of sale issued to hereunder contain the
whole and entire agrecment between the parties.  If this letter meets with
vour approval and agreement, will you kindly sign and return to us, enclosed
duplicate copies. Then your Lordship sees on the left-hand side of the letter
at the bottom ‘‘The above terms accepted and approved.””  (sd.) Nih Chun
Sung the Deputy Secretary General of the Exceutive Yuan concurrently Chair-
man of the Board of Directors of the CNAC on the 30th and Liu Shao Ting,
Vice Minister of Communications, and concurrently Chairman of the Board of
Directors of the -CATC on the 12th December, 1949, and one of the deponents
to affirmations will be the signatory to that letter on behalf of the CATC.  So,
my Lord, there’s the letter of offer and the acceptance at the foot, the letter
of offer of the 5th December and the acceptance of the 12th of December.
My Lord there is another letter of the 12th of December which 1s the next
document in order of date which is in bundle D. Tt isn’t a document, which
constitutes the agreecment—it confirms it.  Your Lordship has bundle D at
page 7T—that’s a letter from the Premier Yen Hsi Shan to General Chennault
and Mr. Willauer of the 12th of December written from Taiwan. It says
“Dear Sir, we take pleasure in notifying you that your offer to purchase
CNAC and CATC has been accepted by the highest authority of the Govern-
ment of the Republic of China. The Government of the Republic of China has
sold and transferred to you, you are now the sole owners of, all the assets,
airplanes, spare parts, machinery, tools, and other property of whatsoever
nature of CNAC and CATC including also all the shares of stock or other
evidences of ownership in CNAC and CATC held by the Government. This
sale and transfer has been made to you in consideration of promises and under-
takings heretofore made by you. It is hereby certified to you that the
foregoing action. is final and complete.  We have instructed the Minister of
Toreign Affairs to make all necessary certification of this sale and transfer
to any foreign governments upon your request. We have further instructed all
officials of the government to executc any necessary documents required by
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you as evidence of vour ownership and title (then therc is a note to sav thu
this English letter is legal and true and any Chinese version is but a
translation of it.) 'That is not in itsclf a contractual document- -1t 18 the
confirmation of it. The first two documents which I have dealt with, the 51h
of December and the acceptance of it on the 12th—that is the first contract,
thus confirmed. 1 am giving vour Lordship in opening the substance, that’s
the first check. Now my Lord we turn to consider how from the partrership
—I am not making my submissions right here, how from the partnership ir
went on to the plaintiff corporation. My Lord in the bundle C at pages 5 to &8
we get (T am not going to trouble you with the authentication of it) a power
of attorney from the two partners Chennault and Willauer to Mr. Corcoran
giving him authority as agent to scll to the plaintiff corporation. The docu-
ment on page 5 is merely a notarial certificate of what follows on page 6 and
the material document is page 6, that is, “‘Know all men by thesc presents
that the undersigned Chennault and Willauer a partnership (then it describes
it) do hereby make constitute and appoiut Thomas G. Corcoran (the wddres:
was in Washington) their truc and lawful attorney in fact for and on their
behalf to bargain, sell and transfer unto Civil Air Transport Incorporated :a
Delaware Corporation) its successors and assigns all their right, tite and
interest in and to the following described properties: (I pass over No. i
becausc that is dealing with the CNAC). I now go to No. 2 “"All tle pro-
perty and asscts, real personal or fixed, tangible or intangible of whatsoever
kind and wheresoever situated including without limiting the generality of the
foregoing all airplanes, spare parts, tools, machinery, real estate, leases, con-
tracts (I needn’t read the rest) formerly owned by the CATC us of the 12uh
December 1949 all the aforesaid property and assets having on that dayv becn
sold and transferred to Chennault and Willauer, sole owners, by deed of the
Government of the Republic of China.  The undersigned hereby authorise
their said attorney to execute and to deliver for and on their behalf any or all
bills of sale and so forth. My Lord they do it in America by a bill of sale
instead of an agrcement or by a deed. In the same bundle pages 9-12 we
give the Bill of Sale. The cffective document is at page 10; again the Cer-
tification precedent. And ‘‘Know all men by these presents, that on this 19th
day of December, 1949, Chennault and Willauer, a partnership for and in
consideration of unconditional bearer notes in the sum of %$3,900,000 United
States currency, to be issued by Civil Air Transport Inc., a corporation
organised and existing under the laws of Delaware, and for other good and
valuable consideration, do hereby grant, bargain, convey, assign, transier and
set over, unto Civil Air Transport Inc., its successors and assigns, all their right,
title, and interest, in and to the following described property.”” Again | leave
over (1) which is CNAC to (2). ‘“‘All the property and assets......"" a1 d then
the various kinds of property are described ineluding the airplanes and spare
parts and I drop four lines ‘‘formerly owned by Central Air Transpo-t Cor-
poration, as of December 12th, 1949; all the aforesaid property and asscts
having on that day been sold and transferred to Chennault and Willauer as
sole owners by deed of the Government of the Republic of China.””  New
that following the language of the Power of Attorney, that is the mstrameot
called the Bill of Sale by which the partnership transferred to the incorporated
plaintiffs, their interest in these assets. My Lord I go to keeping to the
chronological story and I am going through it now. Page 14 of the same
bundle, the Power of Attorney under which Chennault and Willauer authorised
Corcoran again as their agent to do all that is necessary to satisfy the requue:
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ments of the Civil Aviation Administration Department of the United States
as towards getting registration.  On page 14 *“We'’ that is, these two, “‘appoint
as our true and lawful attorney, Thomas (i, Corcoran of Washington, to act
for us and in our stead in all matters involving any property or assets of any
nature whatsoever and more particularly involving aviation, aireraft, aireraft
equipment ete. ...... " and onc sees three lines lower “‘and we hereby order
our sald Attorney to do and perform all acts of any kind whatsoever in con-
nection with said property or assets including conveying, mortgaging or
otherwise encumbering, obtaining registration or airworthiness certificates and
so on.””  That is a Power of Attorney to him under which he acts on the
pages 156 and 16. The effective page really is L6 by getting under the Depart-
ment of Commerce, Civil Aeronautics Administration a Bill of Sale through.
This is really only history. Your Lordship sees about four lines down ‘‘this
19th day of December, 1949 does hereby sell, grant, transfer and deliver all
of his right, title and interest to the Civil Air Transport Incorporated ...... ”
and if one drops down about seven more lines the name of the seller is given
as these two gentlemen. This is simply the document called the Bill of Sale
executed in order to obtain registration. It doesn’t affect the contract which
already had been made on that date. The next matter of importance is in the
bundle D at page 9. This is dated the 28th of December, 1949, and is a letter
from the Chinese Ambassador then to Mr. Bevin of the Foreign Office,
Secretary of State, notifying him of the transfer to the partnership. In these
terms ““Your Excellency, Referring to my note of 25th December, T have the
honour, under instructions from my Government, to inform your Excellency
that after all the shares and assets owned by the Chinese Government in the
CNAC and the CATC have been sold 1o the American citizens Mr. Chennault
and Mr. Willaver, Mr. Ne Kwing Sing, Assistant Secretary General of the
Executive Yuan, have been authorised by the Executive Yuan to take charge
in Hong Kong of all legal proceedings in which the two corporations are
involved as well as all other matters relating to the two corporations, and
that Mr. Ne Kwing Sing has been duly authorised to sign all relevant documents
required to be signed by the concurrent Minister of Communications, General
Yen Hsi Shan, as well as to exercise all powers 1n dealing with all matters
relating to the two corporations.”” The importance of the document is only
this, it is an official notification by the Chinese Ambassador to the Foreign
Secretary in England of the transfer of the assets owned by the Chinese
Government in CATC to the American partnership which had taken place
some sixteen days before. My Lord, on the next page, on the 31st December,
1949, we get a letter from the plaintiffs partnership to the Premicr and Vice
Minister of Communications with the four promissory notes which T have
explained to you totalled $1,500,000. ““Your Excellency, (to the Premier and
Vice Minister).  We enclose herewith four promissory notes dated 18th
December 1949 of Civil Air Transport, Inc., a Delaware Corporation, payable
yearly over a period of. four vears totalling $1,500,000, the same being full
settlement of all our obligations in connection with the purchase of the stock
and all assets of whatsoever nature of CATC as per our offer of 5th December
1949 which was aceepted and upon which transfer deed of 12th December 1949
was based. Tt is our understanding that with the delivery of these promissory
notes to you we now have taken all steps required as to payment.”’  and then
vour Lordship sees ......

Court:  What do they mean by the “‘transfer deed of 12th December, 19492
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Monckton:  Well I think it is mercly a deseription of the agreemen'  con
stituted by the acceptance by the endorsement on the original docwment. O
the succeeding pages, my Lord, you will find the promissory notes drav n the
first year after date-—payable year after date—-and so forth spread over the
four years and they are promissory notes pavable to bearer and no restriction
as to the assets from which they would come. They my Lord in the sami
bundle at page 15 on the 4th January, 1950, the Ambassador—-the Chines
Ambuassador 1 London—again writes the Foreign Secretary.  He said thos
““Your Exccllency, Referring to and supplementing my note to Your Excellency
dated 28th December, 1949, I have the honour under cable instructions fro
my Government, to certify as follows:—

1. The 20% share intercst in China (Chinese) National Aviation Corporic-
tion (CNAC) formerly owned by Pan American Airways Corporation hes
been purchased and transferred to Civil Air Transport, Inc., a 1 nited
Statcs Corporation.

2. The formal corporate name of the Chennault and Willauer corporation
referred to in my note dated 28th December, 1949, is “‘Civil Air
Transport, Inc.”’, and you are requested to be good enough to take note
of the same,

3. The Government of the Republic of China has, for good and valic cor-
sideration herctofore given to and received by it, sold and transfer-ed tc
Civil Air Transport, Inc., and Civil Air Transport, Inc. is the sole and
complete owner of, all the assets, including airplanes, spare parts cte. of
CNAC and CATC including also all of the shares of the stock or other
evidences of ownership in CATC formerly held.by the Government of the
Republic of China and all of the shares of the stock ete., of the CNAC
similarly so held.

4. The foregoing attion is final and complete.

As the Court in Hong Kong before which litigation is pending will, we are
informed, recognise the validity of the above transfer and ownership ... .

Court: A somewhat startling statement, Sir Walter, before the Court has
considercd it?

Monckton: Yes, my Lord, it will want some certification which no douht m
Lord in some of these cases one does have to ask the civil power to note i
by facts which they recognise ...... '

Court: Indeed, yés?

Monckton: ...... but as the Court in Hong Kong before which litigatim is
pending will, we are informed, recognise the validity of the above transfer
and ownership only when it has received evidence in the form of a certifica-
tion thereof made by the Chinese Ambassador in London to His Majesty’s
Forcign Office and certified by His Majesty’s Foreign Office, it is urgently
requested that His Majesty’s Government will be good enough to make full
certification to the Colonial Sccretary and the Court in Hong Kong as soon
as possible.of the foregoing and also of my note to you dated 28th December
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1949, The authority to Mr. Ne Kwing Sing referred (o in my note became A\,”'I”l"_’:",p
cffective alter the above teansfer, and 1s in (ull force and elfect.” Conrt
X . . flong A nyg
My Lord, however accurate or maccurate that was, he was only saying ‘We JUW;m il
understand we have to give you notification’.  Well at any rate my Lord that 7o
gets us to the 4th Januwawry, 1950 and on the 5th January, 1950 an action  No. 3
No. 6 of 1950 was Dbrought by the present plaintiffs—itheir frst action-— I‘,r'(‘)'(‘:(j({“:"m"’

against Chennault and Willauer for delivery up ol the assets sold on the 19th conrimmen

Deeember. 1 need only to summarise this.  An application was made in that

action, the first of two applications for a recel as for one receiver
—and that application was made in circumstances, as your Liordship sees, when
the defecting employees, as I have ealled them, who had been defendants in
the other action were not before the Court. The only people before the Court
were Chennault and Willauer and  the application failed.  That was an
application heard by Mr. Justice Williams.  Then, my Lord, on midnight
of the 5/6th January 1950 Iis Majesty’s Government locogmqed the Central
People’s Government of China as the de jure Government of China as from
that time. Now I come in a moment to show vour Lordship what was certified
by the Colonial Secretary herce in relation to this ......

Court: Yes ......

Monckton: On the 20th January 1950, in action No. 6 of 1950 the one which
the plaintiffs had just begun, the plamtlifs applied to join defecting employees
as third parties so as to get them before the Court.  That application was
granted. And a second application was made in respeet of the appointment
of two receivers, the third partics now being present and opposing.

The application dealt with assets of CNAC as well as CATC. 1 am not
troubling you with the judgment in full at the moment, but I can actually
summarise it as follows: It first dealt and separately dealt with CNAC and
in respect of that the Court refused a receiver upon three grounds.  Tirst,
they said, the appointment of a receiver would, in effect, implead a fmoxgn
sovereign state. That was because the third ])mtm’s then said that they were
in possession on instructions of the Central People’s Government.  Secondly,
the Court said that in respect of the CNAC asscts, the plaintiffis had not at
that time made out a sufficiently strong title; and thirdly, they said that the
real parties behind the third parties, that is, the Central People’s Govern-
ment, were not before the Court. If and when it becomes necessary to look
at the Judgment, it might be convenient to your Lordship to know that the
first of those three points is dealt with at p.G and the following pages and
the second and third points at page 15. Then that is the CNAC parties.  In
respect of the CATC, which is much more likely to your Lmdslnp, all that they
said In a very short judgment referring to what they said in CNAC was, that
it was cnough to say that it would implead the forcign government.

Court: Did the Court make any finding of fact in coming to that conclusion?

Monckton:  About the pleading? T think they just said that it would in the
light of the circumstances involved. My Lord, in the course of the judgment,
there is set out a questionnaire which the Conrt put to the Government of the
Colony and of replies which were made. I had them taken out and put in a
separate document. It might be convenient for your Lordship.  As that is
going to be obviously matorlal it might be convenient that I might read it
now that I have come to it. The first question to the Government was:
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Does His Majesty’s Government recognise the Republican Governmens
China (the Nationalist Government) as the de jure Government of Chne”
And the answer was:

A. H.M. Government in the United Kingdom does not recognise Nationaiisy
Government (Republican GGovernment) as de jure Government of Repuiii
of China.

And the second question was:

Q. If not, when did His Majesty’s Government cease so 10 recognise 1hai
Government?

A. Up to and including midnight January 5th/January Gth 1150 H.M.
Government recognised Nationalist Government as being de jure Goverr-
ment of the Republic of China and as from midnight January 5¢i/January
6th 1950 H.M. Government ceased to recognise former Naticnilist
Government as being de jure Government of the Republic of Chine.

Then 3:

Q. TIs the Central People’s Government or any other Ciovernment recognised
as the de jure Government and, if so, from what date?

A. As from midnight of January 5/6th 1950 H.M. Government recognited
Central Pcople’s Government as de jure Government of the Kepubiic of
“China.

My Lord I draw attention, before I pass on, to the answers to 2 und 8 from
whieh it is perfectly plain that up to that midnight that is, all through the
material period in December, the Nationalist Government was de jure recog-
nised. Thiat helps one when if any problem ever arose about retroactive de
jure recognition, it wouldn't arise on those facts. The fourth question:

Q. Has the Republican Government ceased to be the de facto CGovernrcent

(cither at the time of moving seat of Government to Formosa or otherw )
and, if so, from what date?

A. H.M. Government recognise Nationalist Government has ceased tc be de
facto Government of the Republic of China. It ceased to be de la:0
Government of different parts of the territories of Republie of Chins s
from date on which it ccased to be in cffective control of those parts.

Court: Who is going to determine that point, Sir Walter?

Monckton: 1 trust it is not going to arise for your Lordship in this cuse be-

cause de jure recognition is good enough for me. It will be w very hard tlong

if you made a bargain with a de jure government and someone else saxs s nut
that is to be removed by a subsequent recognition of someone else.

ifth question:

Q. Is any other Government recognised as the de facto Government anc if
50, from what date?

A. H.M. Government does not recognise any governments other than Central
People’s Government of the Deoples Republic of China as de icto
Government of the Republie of China.  Attention, however. 1s nvited
to the 2nd sentence in answer to question 4.

It was the one your Lordship drew attention to involving some difficuities 10
ascertain.
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Then sixth: In the

Supreme. i
Caurt of

Q. What is the status of Formosa? s Formosa part of China or is it Foreigh jzou, gony |

territory vis-a-vis China? Original
Jurisdiction

A. In 1948 Formosa was a part of the territories of Japanese Empire and  ——
H.M. Government consider Formosa is still de jure part of that territory. T,.}?,f’s‘(.f}f;t,o

. . .. Proceedings.
On December 1st, 1943, at Cairo, President Roosevelt, Generalissimo continwed.

Chiang Kai-shek and Prime Minister Churchill declared all territories that
Japan had stolen from Chinese including Formosa should be restored to the
Republic of China. On July 26th 1945 at Potsdam, the heads of the Govern-
10 ments of United States of America, the United Kingdom and the Republic of
China reaffirmed ‘‘The terms of Cairo Declaration shall be carried out.”’ On
October 25th, 1945, as a result of an order issued on the basis of consultation
and agreement between Allied powers concerned, Japanese forces in Formosa
surrendered to Chiang Kai-shek. Thereupon with the consent of the Allied
Powers Administration, Formosa was undertaken by the Government of the
Republic of China. At present, actual administration of the island is by Wu
Kou Cheng, who has not, so far as H.M. Government are aware repudiated
superior authority of Nationalist Government. |

I am advised that the cffcct of recognition by H.M. Government as

90 stated in answer to question 1 to 5 and in particular its retroactive effect (if
any) are questions for the court to decide in the light of those answers and

of ‘evidence before it.”” Well that is the information which has been given.
Certain matters are left over no doubt for your Lordship’s consideration. Then

on the 24th May...... I am sorry, I have gone too fast. On the 23rd February
1950, which is the same date as the receiver application had been refused, the
solicitors for the defecting employees who were now parties to the action applied
for the dissolution of the injunction which had been granted in the first action,
that is, No. 518 of 1949. My Lord, you will remember that is an action
which had been brought by CATC, the old National Government action, and

30 what then happened was when that application for the dissolution of the
injunction was made, the solicitors who had been acting for the plaintiffs not
unnaturally declined to do anything further, there being no effective plaintiff,
but if they had, they might have been liable for costs and the injunctions were
“dissolved, recognition having been withdrawn. And now my Lord we have
got to the 11th May, 1950, in our chronological history and the Order-in-
Council was made and the directions issued by His Excellency thereunder.  On
the 19th May 1950, the present action was begun, No. 269 of 1950, and the
service of the writ was accepted by solicitors who had been retained by the
defendants in December 1949.  Now my Lord, one goes really to bundle A to

40 get the sequence of cvents in the action—proceedings bundle. TLiook at page 9
of the bundle my Lord. We get a letter from a Mr. Lau who is the Chief
Secretary of the Central Air Transport Corporation. It is exhibited to an
affidavit on the previous page. He 1s saying to the solicitors who had then
accepted service under a misapprchension, “We understand that a writ ......
(here counsel reads the whole of this letter) ...... > Then my lord, on the
next page, as a result of that, on page 10 an order is made after reading the
affidavit to which that letter had been cxhibited, that the acceptance of service
endorsed by Messrs. Lau and Company on & writ of summons in this action

be vacated and withdrawn and that such acceptance of service be struck out

50) of the records herein in this Honourable Court. Will your Lordship now turn
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to page 14 of the same bundle. Tt shows how the matters proceeded: it i an
order ol the Court by Mr. Justice Williams upon reading the afhdavits -f My,
Griffiths (on page 12 of the same bundle), and upon hearing the solicivirs for
the plaintifls, it is ordered (a) that the Central People’s Government of the
Republie of China be served with a notice of the Writ of Summons issned
herein in accordance with Torm “*A” attached hereto togethier with & cortified
translation thereof into the Chinese language; and (b) that a rcquest for ser-
vice of notice abroad in accordance with Form ‘B’ attached herete he fled
by the solicitors for the plaintiffs. (¢}, which is the only other aterial
paragraph: that in default of notice of intention to appear being given to this
sourt in_aceordance with Form ‘A" and within the time specifi «d therein the
Central People’s Government of the Republic of China and th: Defendants
named the Central Air Transport Corporation shall be bound by ny judament
given in this action and liberty to apply. In Form A, 1 neel not tryble
you to read it, no doubt you are familiar with i, telling them what the »iaim
is about set out and giving them an opportunity of giving notiee of ntention
to appear. I go on to page 20. The next order, T am going t troubie you
with the order.  The T1th September, 1950—it is ordered that sertice of nrocess
upon the defendants hercin be effected by leaving a sealed copy of the raotice

of the Writ of Summons at the office of the defendants at Shell Touse, in the ¢

Colony.  Again that in default-—it gives the defaunlt position, 1 need nos reand
it.  We go to page 26 of this bundle. It is an affidavit of s arch by the
solicitors instructing me.  Page 26 my Lord.  The first paragiaph refers to
the order...... and paragraph 2 “I have caused a search to be made in the
official records of this Action and am informed and verily beheve that no
appearance nor notice of intention to appear has been filed in this Action.”’
And thereupon an application was made to proceed ex parte and on page 27
there is an order of the 4th December, 1950, under which the plaintiffs got
leave to proceed ex parte.  And on the same date at page 3. on il 4{h
December, 1950, an order was made giving us power to adduce evidense by
affirmation or affidavit by six named persons.  And the fifth of t e six numed
persons is Liu Shao Ting. 1 only mention it because there is a short frother
allidavit on one muatter which T shall ask leave at a later stag: to read in
addition to the one we got leave—affirmation T should have said. Then my
Lord on page 32 we applied to call two more witnesses on Chinese law.  And
on page 34, on the 3lst January 19561 an order is made accordingly that we
may put In affirmations by those persons; and T will just give vou tae order
ol dates, the Statement of Claim which is at page 5 is dated the Tst Febrioa ry,
1951, it might be convenient, vour Tordship, to see it now. ( lere cotnsel
reads the whole of the Statement of Claim). T go to page 35 of this hundle;
21st February 1951, where the solicitors instructing me applied to set the case
down for trial.  And on page 26 an order was made accordingly.

ourt: Sir Walter Monckton, this might be a convenient time to ise? M hat
are your feelings about the time of sitting?

Monckton: My Tiord, 1 feel that I ought to consult my leaders. ....

Court: Mr. D’Almada might have something to say on that.  Well, I am quite
prepared to sit, if it suits counsel, to sit at nine and go through till
half-past onc or two rather than have the break at the middle of the
day and come back again,
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by
D’Almada:  We have no objection to this, my Lord. S":‘pr”‘,:
) v
o Courl o
Court:  Well, if we take our adjournment now of 20 minutes, we can go on U‘(‘,’j;’,./’/i’;z"-’/
till half past-one or two as counsel may think proper at that time. Jurisdicti n.
. . , . : No. 32.
(11.45 a.m. Court adjourns for a 20 minute break). r,d,::mp, of
Proceedinis.
(12.05 p.m. Court resumes. Appearances as belore). continued.

Monckton: If your Lordship pleases, I have almost completed the summary
of the chronological dates. 1 come to page 37 in bundle A. whieh is dated
the 8th of March, 1951, the application by the plaintiffs to produce at the
trial notarially certified copics of documents dealing with sales by the partner-
ship to the plaintiffs. We want to introduce notarially certified copies instead
of the originals. At page 41 on the 14th March of this year, an order was
made accordingly.  And on page 42, we ask leave to ploduce at the trial
affidavit cvidence by Mr. Willauer who is ill and an order was made accord-
ingly by Mr. Justice Gould on page 4G. That rcally completes the history
of the proceedings. As T indicated a little carlicr I shall have to ask your
Lordship for leave, when my learned friends help me to take Your Lordship
through the affidavits, to rcad one more supplementary one. It really is to
show that the assets of CATC were vested not in the Board of Governors
but in the National Government. My Lord at this stage, what I proposc to
do is to tell your Lordship how I would put the case to deal with the few
authorities that I feel T ought to place before your Lordship for consideration
on the international law question, and then call the evidence—read the
evidence—and then sum it up when vour Lordship has heard the evidence.
Your Lordship sces that in the end, this case comes up to two transactions
of sale. What we first need to establish, in order to prove that the plaintiff
corporation are the owners of these assets, is a valid contract of sale between
the National Government of China and the partnership; and to show that under
that contract of sale, the property and the goods passed. That, my Lord, is
the transaction of the 12th December, 1949.  And the second stage of the
journey is to show that the property passed under the so-called bill of sale of
the 19th December, 1949, from the partnership to the Plaintiffs. Now, my
Lord, before I look at the contract of sale, in order to be able to establish
that, I should like quite shortly to get out of the way any problem in inter-
national law which may arise, and the first proposition which I submit to the
Court is that there is no question of retroactive effeets here of recognition be-
cause of the date to which effect could be carried back is the 5/6th January
1950 and the transactions with which I am concerned are all transactions in
December, 1949, Your Tordship sces that the very language of the com-
munication from the representative of His Majesty’s Government here to the
Court shows that up to the 5th January, the Government with which the
partnership contracted on the 12th December was recognised de jure.  When
the Court asks His Majesty’s Government what the position is about recogni-
tion, if the civil power is decisive as to the cffiect of recognition, it follows
as a necessary corollary if it chooses to show to what date it recognised the
old Government, and from what date it recognises the new; it must be decisive
on that too. It alone can tell what Government it recognises; if it chooses to
put a date to it, it must be decisive as to that also. But I am anxious be-
cause this is obviously a case of great importance too. Add to that submission
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S’;;"f'gse the sccond submission that, even if recognition had been retroact ve so s to
Comt of cover December, 1949, the new Government as successor Government suce2eds
long Bont to the rights of its predecessor on the same terms as bound the predecessor — “liat
Jurisgiction, 15 sometimes quoted in the cases that every presumption should be made i Tavour

No. 32 of continuity. My Lord, if 1T might, I am sure your Lordship wouid bea vith
Transeript of M€ N & case of this mmportance if 1 should refer you to a few and only & jew
Proceedings, authoritics. 1 will not, my Lord, if T may put it this way, mnpese upot rou
continued. gl a great number of authoritics because I rely upon the first point: tut I

should just like to show you how the authorities go. And the first case i should
like to cite would be the United States of America against McRae, dedad in
1869 reported in Liaw Reports, 8 Equity page 69. My Lord, 1 will, befere T
cite it, tell your Lordship why 1 cite it. I am taking it in order of cutes
as T think it is more convenient. I am citing it in order to show that sonces-
sion by a new (fovernment to public property is succession by represenisiion
and not by title paramount. If you had succession by title paramount vou
might oust people, third parties who had rights of their rights: but thy s
not how it is done, it is done by representation. Well if 1 mayr -ad the bead-
note of that case —-(here counsel read the headnote in McRae’s case supie in
full)—Your Lordship sees, before I turn to the judgment, that the effest of

it is this, if contrary to the judgment, of the Court, the new Governmnepi—-— :

the restored new (tovernment—had been entitled by title paramount, it ccald
have an account from this agent of the Confederate Government withoui 2:ving
credit for anything which the Government to which they succce led was sab-
jected to; but it was held that 1t was not so, and you can only get the ryhts
which the old Government would have had. The matter is dealt with tr Sir
William James and I shink it would be most convenient to look at the top of
page 74. (Here counsel reads from top of page 74 ‘T have considered :his
case...... ete.” up to 2/3rds of page 75...... ““and subject to the same correla-
tive obligations and rights as if that authority had pot been suppressed and
displaced and was itself secking to enforce it.”’) He then draws an anslogy
with which I necd not trouble your Lordship.  The passage I rely upon is
this, a passage which your Lordship noticed at once. “Tt is the mgas of
succession, is the right of representation, a right not paramount but decived
through the suppressed authority and can only be enforced in tie suine way
and to the same cxtent ...... etc.”” That really is the principle which =eces-
sarily run through the Jaw of nations because otherwise it wculd be guite
impossible for persons, not subjects of the usurping or usurped Governtaent,
to trade with them with any sccurity; and it is a principle of international
law that that safety of promise should remain so that anyone dealing vith
a recognised GGovernment, when that Government is displaced, i¥ 1n no "vorse
position. In replacing the new Government, then it would have been nider
the ...... (unintelligible) .

The next case is the Republic of Peru agamst Drevis, that  was
reported in 1888, 38 Ch.D. at page 348 upon which 1 was iast ssting,
namely that it asserts that it ought to be safe to contract with a de tacto
recognised government. The headnote of that case (Counsel reals from bead-
note beginning ““Where the revolutionary or de facto government of & country
...... " Jown to ‘‘cannot be recovered from it in violation of the contra: ).
Counsel continues with address to Court: I needn’t deal with the Tth bewuse
that docsn’t arise here, but your Lordship will remember in the first case that
the learned Judge, Sir William James, treated restored governmnent anc new
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government as in pari materia and no doubt for this reason that 1t is always
acknowledged in the law of nations that vou get new governments displacing
old somectimes the old ones restored again but the fact is always recognised
when the government is established, then whether it be an old government
restored or a new governnient to usurp it then this prineiple will still apply,
The judgment in this case is given by Mr. Justice Kay and I don’t want to
trouble your Liordship with much of it. 1t deals...... (look at page 359 at the
bottom)...... he has been citing a number of cases to establish the proposition
which the headnote deals with and at bottom of page 359 and top of page 360
he is dealing with the United States of America v. McRae which 1 have just
cited to your Lordship with approval. He sets out a passage which I have
read half way down the page and then cites the passage as it 1s put 1n
Wheaton’s International Law (it saves turning to that) at the break of the
page (Counsel reads from page 360 of report) as follows: “If, on the other
hand’™ ...... down to ““...... from an enemy in war on the principle of the jus
postliminii’’. .

Monckton: Then he goes on to deal with private property confiscated by an
intervening act of the state, and says that question is more difficult to establish.

Counsel quotes again: ‘““Even the lawful sovereign of a country may, or may
not, by the particular municipal constitution of the State have the power of
alicnating the public domain.”’ The general presumption is that he is not so
authorised. I don’t think T neced trouble your Lordship with more of 1t, but
it is, eh...... the important thing from my point of view is this: If one looks
at the foot of page 361, onc gets it where the break comes. (Counsel quotes
passage beginning ‘‘Another objection was urged’’ down to the 6th line on page
362 ... all publjc property belonging to the rebellious States.’’)

Monckton: Now this is the passage ‘‘But where these States...... ’ down to
S if Senor Pierola’s government could have done so. That government
certainly could not have recovered them ...... o

Monckton continues: ‘‘And so the Republic of Peru can’t.  That is a very
good case in my submission of succession. My Lord, there is onc case in the
United States Reports which T should like to cite. Tt is the Guaranty Trust
Company v. United States. Tt was decided in 1937 and reported in Volume 304
United States Reports at page 126. '

Court: We have no copy of that.

Monckton: The only passage which I really want to trouble vour Lordship
about is this: It is the 4th item in the headnote beginning *“ What government
is to be regarded’...... (counsel reads 4th item in full).

Monckton continues: "This was a case which depended upon the provisional
government in Russia in 1917 displaced by the Soviet Government later on
and T might just shortly tell your Fordship that passage, it 1s number 5
(Counsel quotes item 5 “‘After the overthrow...... ” down to ‘C...... it had
given due notice of such repudiation.”

Monckton continucs: It was held that the later recognition of the Soviet
Government left unaffected those legul consequences of the previous recognition
of the provisional government and its representatives, which attached to
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action taken here prior to the later recognition. 1 hand your Lordship mv
copy so that your Lordship understands the passage upon which 1 rely \

further passage to which I refer in the judgment, T have put a marker a pagc
[40. It is stating the argument for the government in this case in these words .
(Counsel quotes passage beginning ““The government argues. ... “down o 4th
line on page 141 ending *‘to our own nationals in carrving them on.™)

Monckton: My Tord that was the very short passage in the opinion of the
Court delivered by Mr. Justice Stone as he then wase—T now hand the report
to your Lordship. T now want to cite two more cases and quite shorr pas-
sages, but in the two one of them is in the conrt of appeal in KEngland and
i the course of it Tord Justice Cohen delivering the leading judgment referred
with approval to the passage in Mr. Justice Stone’s judgment. 1 take i that
your Lordship knew the authority. I want you Just to look at Haille Selassie
v. Cable & Wireless T.td. (No. 2) 1939, Chancerv, page 182, and [ am le kings
at that for the purpose of saying that de facto recognition doecsn’t necessarily
divest title. Tt is an interesting case as Your Lordship remembers, the distine
tion between de facto and de jure when cvents changed on the way to the t‘our:
of Appeal. (Monckton quotes from head note) as follows— -

“The Dircctor General of Posts, Telegraphs and Telephones in Kthiop:a, s
sovereign power, entered into a contract...... " odown to ‘L. and to recoves
it was vested in him.”

Monckton adds: de jure in spite of the de facto control of the foreign power.
While it was going to the Court of Appeal the King of Ttaly became recoghised
de jure so that the situation was altered but it did not detract from the value
of Mr. Justice Bennett’s Judgment.  If your Lordship will note it, in the
course of that judgment, at page 189, the learned judge dealt with the case
of the United States of America v. McRae to which T draw your attention:. 1
don’t think I need trouble your Tordship at this stage by asking you to read
passages in the judgment. Tt sufficiently appears I think from the headnote.

My Lord, the last case T will refer to is the recent case of Boguslawski and -

Another v. Gdynia-Ameryka Linie which is reported in 1951 L.R., 1 K.B3. at
page 162. This is the case where passages occur about the presumpticn of
continuity which T mentioned carlier.

’y

(Monckton reads from heandnote beginning ‘‘By a certificate of recognition.. ...
down to “‘...... until midnight on July 5-6, 1945°°.  Counsel here rems: rks:
It 1s that short time which became very mmportant on these contracts).

(Monckton continues reading from handnote down to *“The new Polish Govern-
ment exercised effective control’’).

Monckton continues: T don’t think [ need read these further passages 1 the
headnote and turn at once to the Indgment of Tord Justice Cohen which beains
at page 172.  (Monckton quotes as follows beginning ““Mr. Pritt put in the
forefront of his argument...... odown to ‘L. has retroactive effect’’).

Court: That is the point which scemed to be accepted in Haille Selassie’s
casc without argument. It wasn’t argued that it was accepted by the House
of Lords?

Monckton: In general of course there is retroactive effect but what one reallv
has to see is in respect of what territory, and what persons, and what manner of
country —

10
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Court: It is stated very baldly here for the respondent said that in view of Ju the
the retrospective effect of the de jure recognition, he could no longer contend  fnrs oy
that the claim had been forced.  That statement of the law, however general, Hong Kovy
seems fo have been aceepted. Fuvisdint, o
Monckton: Yes, certainly by Greene, M.R. “:]‘:(f;i .
Proceetding -

Court: In the carlicr case? continued.
Monckton: Yes, in the Haille Sclassic case. Tf [ may, before 1 conclude, 1
will come back to that. Of course, what onc is anxious—I am much obliged
to your Lordship for raising it now—-because what one is so anxious to do is
10 to scc in what respect retroactivity takes place. Tt depends a good deal upon
territory where the goods are. Tt depends a good deal npon the persons.  Are
they persons who arc subjects of the Crown of the sovercign power or not?
Are they third partics? If 1T may just read this passage while T am on it.
I will certainly come back to the other.  (Monekton quotes again [rom
judgment of Cohen, L.J. (rom top of page 173 down to end of paragraph
...... relevant to the present case is concerned’).

Monckton continues: My Tord that passage, with respeet, is very material
when one is looking at the form of the certificate in this case because it is
one which is only impatient of the Interpretation but His Majesty’s Govern-

20 ment said: T recognise the old Government up to January and thereafter 1
recognise the new (following this language) as successor of the old and cer-
tainly not intending to divest of intercst people of acquired interests under the
old. I think T had better read it in view of the obligation which your Lordship
told me.

(Monckton continues quoting from judgment in Boguslawski's case from 2nd
paragraph on p.173 beginning ‘“As T have reached...... " to paragraph on p.176
ending with ““...... fully agree with every word that the Chief Justice said’’).

Monckton: Very important to me to cstablish that because it is all this about
30 safelv doing business with the old government and not being put in a bad
position when the new succeeds that gives the imprimatur in the English Court
of Appeal. (Monckton continues reading from judgment up to ‘“...... by leaving
their ship” at end of 2nd paragraph on p.177). 5

Monckton: Your Lordship is no doubt familiar with this case and remembers
the facts.

sir Walter Monckton continues reading the judgment beginning from the 3rd
paragraph at p.177...... “ Mr. Priti objected that this conelusion invelved the
infraction...... samc time in respect of the same area’”  (Of course this act
which vour Lordship no doubt knows was in Taiwan).  Counsel carrics on

40 reading ““Comity scems to us to be satisfied by a recognition...... and we are
considering...... 7 Therefore he agrees with Mr. Justice Finnermore in the
Court below but the judgment of Lord Justice Denning is an important
Judgment. It is a little long but T am happy to see that Lord Justice Bucknill
took a short course at the end of it.  Obviously this is a very reeent case and
vour Lordship will wish to see it?

Court: T will indeed. Yes, please do.

00040001-3
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Monckton: I think it is better 1 should read his judgment (at p.1760: A
the beginning of July 1945...... should receive suitable compensation. = 'lier

it goes into a discussion of the facts by which that happened and how the nier
acted upon it, left the ship and said that the claim is for threc mont s wages
by two of the men brought in England and it goes on at the middle of the pagc
just below the middle (at p.179) “The outstanding fact in the cas: is..
ceased to be a minister.”” That is what Lord Justice Cohen looked at wlher
he was saying that even if the case were not heard, it remained open uries:
withdrawn. (Counsel carries on at p.179) ‘‘Assuming that the men ire rghn
...... (about top of p.180) but the means were supplied by us.””  'Ther: he
deals with In re Amand which I need not trouble you with, and the Norwegiur
Government in the same situation. And they are saying ‘“We must give then
the power otherwise they can’t carry on their functions.”” Tt continues tur
ther on, on the page 180 (Counsel reads) ‘“This all shows...... In respecy o
acts done here.””  Once again your lLordship sces the importance of thas
(Counsel continues) ‘It could not...... (up to middle of p.18L)...... whieh ix
involved in recognition.”” My Lord sces how far all that is from supgestions
that if a third person not within the territory has acquired rights ‘rom zhe
first Government, the effect of recognising the second government s reiro
actively to interferc with those rights. ~ (Counsel continues at nuddle f p.18L}
““The retroactive effect must...... and ships were concerned.”” Now, my Lord,
applying that reasoning to the present, these assets, these aircraft in Hong
Kong outside the jurisdiction of any ruler, persons with whom the bargain wes
made being persons not subjects of that state, therc is no room for retroact:vity
in the recognition. Quite apart from that, that at the time the bargeins were
made, recognition was in someone else.

Court: You couldn’t suggest, Sir Walter Monckton, there that the Nationafis,
Government of China had effective control of the property in Hong kong"”

Monckton: Oh no, no! I am saying that no Government of China hal.

Court: Yes, quite.

Monckton: That is what T am on. The only way 1 could be heard by
retroactivity would be if it could be said that the new-Government had effective
control over assets in Hong Kong at the crucial date. My case 1s that
retroactivity has no effect in respeet to & bargain made as to property ourside
the jurisdiction of either the first or the second Government. 1f a bargair hias
been made in respect of that property by the old Government, the new Govein-
ment seeks to claim it, it will claim not by title paramount but by svecession,
and only subject to the rights which the old Government could have had.

Court: Supposing the Chinese Nationalist (rovernment had purported to =ell
the Legation Buildings in London, what would be the effect of that contract”

Monckton: Purported to sell the Legation Buildings?  Well, my Lord, »u2
would have to say, of course, that one would have great difficulties about that
because the Legation Buildings are probably not within the jurisdiction of th>
English Courts. [ suppose there is extra-territoriality there.

Court: Quite, but I was seeking to sec if there were any distinctior between
the public property of the State and private property of an individual on cen-
tract.

Monckton: Yes, 1 will try and examine incidences on one side or the osher.

Iy
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Court: Yes, I am sorry I interrupted you, Sir Walter...... will you go on? S,’(:'p’fph:w
ODowrt of

Monckton: No, my Lord, T am much obliged because one does not want to #ony Kons
deal with what you have agreed already but deal with points which might be Jurisdiction
troubling you. The learned Lord Justice continues (here counsel quotes from )
last paragraph of page 181). “The result of all this discussion is therefore Tm‘;-cf;p-m
that...... But (at p.182) the principle of continuity is of paramount impor- Proceedings
tance.”” My Lord sees how important this passage is to my argument. It is contined.
a principle of continuity and the rights of people safely dealing with one
GGovernment not to be divested on succession of a new. (here counsel con-

tinues just below middle of p.182). ““It requires that the new government

should stand ...... was it ultra vires?”' Then he goes on to deal with that and

says that it wasn’t. Tle says, was it made in good faith?  And he says it

wasn’t merely to embarrass the new Government on its taking over the ships,

it was to protect the old. Terc, of course, it is very important for me to

remind your Lordship, following the Colonial Secretary’s answer, that at the

relevant time the National Government was de jure recognised; that there was

nothing improper in doing what it could to protect the State which it repre-
sented in every way which is open to them. He says at the foot of the page,
after dealing with those two points, he says at the foot of page 183 (here
counsel reads): ‘Therefore, applying the principles which...... (up to p.184)
...... declaration was made.”” Then he didn’t go into the Polish law, they
didn’t arise. Lord Justice Bucknill only said this, he agreed (at p.184) “"On
either...... repudiated them.”’

Court: Couldn’t one add ‘‘or knew of them’'?

Monckton: Well, my Lord, they would have to act, of course, because your
Lordship sees the principle behind this is, that a person dealing with a re-
cognised government can safely deal with them because it is of importance in
its national affairs if a Government is recognised, its acts should be treated
thereafter as valid. Therefore, whether known or not, unless something was
done to put the third party in a different position, its rights continue once
they did some good. That is why it is so important in my submission to
appreciate here that what was done on the 12th December was a bargain
made with an established and recognised Government that its successor in
January was a successor, not taking over in any other form, but as a successor
by representation to all these rights. It is rcally on that branch of the case
that I am citing these authorities to your Lordship. 1 am sorry 1 have cited
several but, having donc it, I want to return to my argument to-day; if T
may, when I address your Lordship after the evidence, deal with the case your
Lordship wishes me to say all about-—Haille Selassie.

Court: Yes.

Monckton: Well your Lordship sees 1 have really becn secking at the outset
of the case to put before you the international legal proposition—2 proposi-
tions—and have really advanced my argument on the two; the first, as your
Lordship recollects, was that the de jure recognition cannot be retroactive
behind the 5th January in this case, having regard to the terms of the Colonial
Sccretary’s reply.  And the second was, that even if on the facts hereon, the
successor government could only succeed by representation and not by title
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paramount and every possible  presumption, from the nature o the
principles of international law, ought to be made in favour of continuity and
therefore rights, if they were vested in December, ought not to be trea ed as
retroactive.

Court: It would be difficult to suggest, Sir Walter Monckton, that the preser.t
Chinese Government should be bound by the terms of the contract which
explicitly states that none of the property passing under the contract could
be used for the purpose of the present Government?

Monckton: I am not suggesting that they would wish to adopt the contrictus]
rights of the previous Government. All that T am saying is that they can f
escape from contractual obligations.

Court: What was in my mind, Sir Walter, was this—that as this casc, the
Polish case, talks about acquiescence or rescinding, surely one must kne w the
terms of the contract before one reseinds or acquiesces. It would be difficuit
to ask the Government to acquiesce to a contract which is to its own lisac-
vantage—in fact even against it?

Monckton: If my proposition depended on acquiescence 1 could cadit quaestio
there is no more to be said. Really the proposition 1 am contending for is no
more than this that if, during a period when the old Governmen: was
recognised, it made a bargain which could have been enforced against t and
under which property passed, the mere succession of a new Government
doesn’t divest that property. It is for that, my Lord, that I was rcading these
principles.

Court: 1 quite agree with you, Sir Walter.

Monckton: I am sure your Lordship knows what is in my mind. 1 say quite
frankly, my Lord, that when I come back to the Haille Selassie Case, I shall
try and lead the point which your Lordship has been putting to me in a1 suc-
cinct way. I don’t want continually to repeat the argument, but 1 woull
respectfully say that in the ordinary way I would, had you not been put upon
full enquiry—to use the language of the Order-in-Council—I shouldn’t have
thought it necessary to trouble you at this stage with any authorities at 111 on
this aspect.

Court: Quite, quite, but I do feel ‘fully enquire’ means fully enquire.

Monckton: Yes, I so assumed, my Lord, and so I turned to these cases.  Be-
cause once would normally assume that, in the absence of argument 1o the
contrary, any rights that had been validly given to a third party in reiation
to asscts outside the territory of China would remain unimpaired by the ¢ :ang:
of Government or recognition of Government. As I have looked at its retre-
activity and will look again as it is a matter which your Lordship will be
interested in; and 1 suggest, when you do look into it, there is nothing and,
indced, it would be contrary to principle to seck for anything which “vould
displace the position one would assume to exist in fellowship of nation< and
where the bargain was valid and complete. Under the old contract, th- new
Government on succession conld get rid of it.

Court: Even when the contract is aimed at the interests of the succecding
Government?

)
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Monckton: Yes, my Tord, for this reason, that vou have got to postulate a
period during which, if T may put it in this way, the stroggle was still on
during which the recognition was still, as an clement in that, with the National
Government, and therefore there was nothing wrong in that Government,
there being a struggle on; it is trying to proteet itself and help itself as far
as 1t could to recovery and security.  Nothing improper to that, otherwise one
says that something improper in 4 recognised Governnient endeavouring to
keep going......

Court: How would the plaintiff company feel about the terms of the contracts
with the partnership. Do they still feel themselves bound not to fly these
planes if they get them in Communist China?

Monckton: Oh, yes. Certainly, my Lord, they can only take subject to the
terms of the contract. They arc certainly under that contractual obligation.

Court: And if they break that contract who can sue them?

Monckton: That raiscs great problems as to the degree of continuity. Anyone
could sue them if they are prepared to come into Court.

Court: T am only groping, Sir Walter, these things occur to me and I say
them. '

Monckton: I will go as far as I can to assist your Lordship in the search
but with this very much in my mind. There arc some fundamental principles
of international law which are things to cling to. Onec is continuity of com-
mercial life that one do not really assume. That a new Government might
be recognised can disregard the contracts which have been properly made by
its predecessor. 1 submit in the last resort, as 1 said I would come back to,
much, much better T should after your Lordship has seen the evidence, T sub-
mit that in the last resort your Lordship will find this, the question before
you, is not so much whether the plaintiffs’ rights persist, survives the change
because on the authorities T submit your Lordship will be satisfied with that.
What you need to be satisfied of further, as I apprehend it, what those rights
are.  What is it to which we still can claim, if 1 am right on this principle
of no retroactivity?  That, of course, depends on the contract itself, the terms
of it and the application of the general law to it. This is a sale so far as
the CATC assets are concerned of specific goods in a deliverable state.  So far
as our law goes, and I speak not only of course the law in England but the
Hong Kong Ordinance which gave the same effect in the sale of goods the
property passes when the contract is made unless a contrary intention is shown.
I refer to the Ordinance No. 4 of 1896 relating to the sale of goods. TLook
at Section 18, page 386: It reproduces the same scetion as the 1893 English
Act.  Section 18 Rule 1 (here counsel reads Section 18, Rule 1 in full). 1t
1s just as well now to look at the definition section page 401 Scetion 62(1) (n):
““Specific goods’” means goods identified and agrecd upon at the time a contract
of sale is made. So, there can be no doubt that these goods were that.  And
then Subsection 4 on page 402: “Goods are in a ‘deliverable statc’ when they
are in such a state that the buyer would, under the contract, be bound to take
delivery of them.”” And there will be no doubt about that, so we are driven
back to section 18 Rule 1-—we have an unconditional contract for the sale of
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SIZ;;M)}; specific goods in a deliverable state so that unless a different itenticn appes -
1 "e1 :

Court of ~ that is the problem we have to examine.  Unless g different intention appes -
Hong Kong the property and goods will pass when the contract is made. \s to the
Jurisdietion. different intention appearing, it is quite manifest from the documents I reac
Ne 3o [0 your Lordship that it was intended that the property shou'ld past. I s
Transeript of dOCument of the [2th December, the confirming document from the Friee
Proceedings, Minister, he said that this is final and complete. He used that language. By !

comtinved.— the two documents in D9, D15, to DI6 of 28th December and 41 Janie
they are the documents in which the Foreign Secretary was notificd by the
Chinesc Ambassador in London that the thing had happened.... .. So Lstat 10
with this proposition, that it is plain here therc is no contrary intention---
one doesn’t necd to go into it—and we got specific goods in a deliverible stute
and the property passes on the 12th December. There might be some questicns
as to what is the proper law of the contract in order to determine the question
when the property passes—I have only this to say about it, in relation )
proprietary rights I submit that it will be the lex situs that 1s here and if
one other contractual rights were in question, it is said that some of the
affirmations will show you that the partics intended Chinese law ta apply: i
is a question of fact whether Chinese law 1s different; it must be esiablish.c
so far from any evidence of that sort, such evidences that will be be‘ore vo.i 20
Lordship is to the same effect, that the property would have passed by Chines:
law as it would under English. Just for convenience now, 1 woul¢ like to
refer to the standard work Dicey’s Conflict, 6th edition at page 560-—TRule 1:3(:
at the foot of the page (here counsel reads Rule 130). There are al: sorts o
difficulties which arise. 1 always used to submit that Dicey’s rules wore abo it
the equivalent to the exception—there is about as much weight of either one
or the other—but the exception here is immaterial for our purpose, | locked
into it and discovered that it is only about goods in transit.  And as yow
Lordship sees in the passage of “Comment’’, second sentence: *‘The 1endenc
of Anglo-American courts in such circumstances. ..... (here counsel reads from 3¢
the passage)...... and its proprietary effects.””  Your Lordship sees here 1v
force of circumstances you have got to deal with proprietary effects  (hewe
counsel continues reading the passage). ‘‘The contractual effects of the trins-
fer...... whether delivery is necessary.’”” I needn’t read on.

Court: No.

Monckton: 1t explains why the rule is there and whether that be right « -
wrong, as 1 say, it is a question of fact to prove something different applics
in Chinese law which is no doubt proper law of the contract and such evidence
as there is, is to the contrary.

e

Court: What would the law of Formosa be Sir Walter? 0

Monckton: Well T suppose the Chinese Code would be applied ther: and |
shall be able to say that that is right. .

Court:  Well what about the 40 years of occupation by Japan?

Monckton: Well at the moment, His Majesty’s Government seem- to h: ;
recognising the administration there...... -

Court: That is so.

Monckton: And for me that is enough. T am not going to trespass from the
law into politics but one is constantly in danger of doing that in thesc times
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Court: This scems to be a convenient time to adjourn and with your agree-
ment, gentlemen, we can make it 9 o’clock to-morrow morning.

(The Court therefore adjourns at 1.30 p.m. to 9 a.m. to-morrow, (28.3.51).)
(28th March, 1951.)
(Hearing resumed at 9 a.m.—Appearances as before).

Monckton: 1f your Lordship pleases, when your Lordship adjourned yester-
day, I had almost completed what I had to say on the main issues. I had
said what I wanted to say about the contract of the 12th of December and
as to the contract of the 19th December it is, as I submit, plain and valid and
does what it purports to do—you will see the evidence about it and I shouldn’t
help you by going into that unless some point at a later stage arises. I shall
in due course with the assistance of Mr., Wright have the affidavits before your
Lordship—Your Lordship will probably welcome a change of bowling—and
give me liberty is call two short witnesses—one will be a Mr. Rosbert who
will be able to show your Lordship (in case it should be necessary here or
elsewhere) that there were arcas still under the control of the de jure old
government in December 1949 and then there will be a Mr. Marias who will
be called to show the validity of the American contract by American law which
will apply. But before we come to the evidence there were two or three points
which were really left over from yesterday, matters which my Lord raised
during the hearing. The first was about impleading.  Your Lordship, if I
may say so, naturally stopped me on the word ‘‘impleading’’ and asked me
to devote a little time to defining it. My Lord I suppose the locus classicus
for that matter is the case of the Christina (1938) A.C. but before I turn to
it, one remembers from that case that in effect the gencral principle of inter-
national law applied by the Municipal Law of England is that there 1s"immunity
from process in the case of a sovereign government and what was there said
was that there could be no impleading of the government there concerned in
relation to the Spanish ship which was the subject of the litigation and it was
made clear in the opinion of Liord Wright (which I suppose was the leading
speech in the case) that impleading would be covered whether it was direct
or indirect. In the case of the Christina as in the case of the Arantzazu in
the following year 1939 A.C. what had been done was to start proceedings in
respect of a ship and, as your Lordship knows, that is done by a writ in rem
attached, as it were, to the ship herself. But it was said in both cases that
though we wanted in terms impleading a forcign power if it is a ship which
is claimed by a forcign power you are in effect inviting the foreign power to
take part in the proccedings. And whether that be called direet or indirect
impleading (and their Lordships took onc view or the other and not all of
them the same) that whether it was direct or indirect, it is impleading. That
1s what your Lordship will want? First thing I will say therefore is impleading
means when you say tHat there shall be no bar to jurisdiction because you
implead a foreign sovereign, that covers a case in which you do not in terms
call upon him as a defendant but you do indirectly in impleading. There is
a second matter also within this immunity problem and that is as it was said
in the Christina, there is not only the question of inviting a foreign sovereign
directly or indirectly to come before the court but there is the problem of
challenging a possession claimed by that foreign sovereign.  The removal of
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the bar to jurisdiction in this case must clearly remove the bar in respest ot
both those points. First of all, as to the impleading, there is no longer o
bar to jurisdiction, that yon are in cffect inviting a foreign sovereign to cor ¢
before the court.  That is covered by the plain words of the Order-n-Covner:
And sccondly, the whole purpose of the Order-in-Council as shown i i
recitals and in the operative part is to call upon the court either in an action
brought by a party asserting a claim, or in a reference which in defavit of wuih
an action, H.E. the Governor has to start to determine that ownership or ui¢
right to possession. So that this case is one in which it is not only open 1o
the court, but it 1s incumbent upon the court to determine the right 1o owner
ship and/or as it said, the right to possession of these assets despite the faet
that a foreign qoverelgn power may be interested therein.  That is ihe who ¢
purpose obviously of the Order-in-Counecil and if I may put it with respect ic
your Lordship, not unnaturally in the circumstances, your Lordship sa:d ic

““This 1s an unusual and exceptional and a singular document ™ And
indeed it is, because in the law of England as applied here borrowed from
international law this immunity in both respects has hitherto stood for ressor «
which I am not permitted to enquire into, and with respect, are outside :.¢
province of any court. It has been decided here that this immunity is pone.
and all T need to do is just to remind your Lordship of the Order-in-Coane:l
before T come to the case in two respects. It is a separate document. Your
Lordship sces the second recital (Counsel quotes second recital). 8o that the
very thing which the recital shows to be the purpose of the Order-in-Coune:l
is to cnable and compel a determination about the quality of title to possessior .
Then having dealt with in 1(1) in the paragraph which 1 have read 1:e
removal of the bar because it impleads a foreign sovereign and called upon the
court to enquire fully, arrange for appeal and give directions. And cose
obscrves in Sec. 5, His Excelluncy the Governor is satisfied that ownesship
or right to possession of the aircraft has been finally determined. 8o that
until then he is to hold, which once more points to the thing which has 10 be
determined, ownership or right to possession.  And that T think sufficiently
illustrates the point I am on in order to assist Your Lordship as far as 1 can
about what is meant by the removal of the bar to jurisdiction and the object
of this enquiry. My Lord, to make good what 1 was saying, may I iavite
your Lordship’s attention to the Christina which was reported in 1938 A .
at page 485.” The opinions of the lcarned law Lords go on for some 28 payses
but there is only one passage, my Lord, the headnote is in these terms.
(Counsel reads headnote and invites court s attention to the words ‘Directlv
or indirectly’’ in the paragraph beginning “‘Held, that the court.... .””).

Monckton: The passage which deals with it in terms is to be found ir the
opinion of Lord Wright, page 503. He had dealt with the two rules which |
have discussed before your lLiordship—this rale about impleading and the yule
about possession of the foreign State—he says (Counsel here quotes from vds-
ment at page 503 beginning ““The first of the two rules...... 7’ down to sixud
line below ““...... an action in personam’’.)

Monckton: Then it goes on to give other cases and applies the same reascninz
to an indirect impleading and an action in rem. That is sufficient authoriiy
for apparently the proposition T am putting before your Lordship that impicad-
ing can be direct or indircct and the main proposition which 1 am here
assert that you are relieved of that immunity in this case. My Lord, that 1s
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the first point upon which your Lordship invited my assistance.  There were
two more—one really is on the problem ol retroactivity in relation to Halle
Selassie. Tt is the case 1 cited but didn’t deal with it in detail and the second
is as to the effect of the Full Court’s decision on the receiver action.  If |
may, 1 will take them in turn. [irst of all, 1 would like to deal with the
problem of retroactivily of recognition, bearing particularly in mind the Haille
Selassie case.  Now my bLord, the first thing 1 would say apart from the
Haille Selassic case is that so far as my knowledge and researches have gone,
there is no English authority for the proposition that recognition de jure confers
on the new government a title to public property of the State from any time
prior to the grant of recognition. And side by side with that is this: that there
is no case (and again I am excepting Haille Sclassie for the moment) where 1t
can be suggested that the doctrine of retroactivity has effect except in relation
to governmental acts whether legislative or executive. 1 don’t want to labour
this but if one looks at what is the origin and basis of the doctrine of retro-
activity, it is, 1 think, the distinction between title and the governmental acts,
emerges because after all what is it that has caused this doctrine of retroactivity
to arise? Recognition de lacto and indeed de jure is something which owes
its origin to the necessity imposed when the time comes of recognising the
facts of control; you will find that a government has become established over a
certain area of territory indisputably and that it is no longer any use asserting
the contrary and thereupon you say ‘*We will recognise that country as either
being de facto or it may be at a later stage de jure the government of that
territory where undoubtedly by now its control has become cffective.”” And
that when vou do that as a matter of convenience and necessity in relation to
governmental acts, you are driven to say, ‘““Having now decided that I must
recognise the fact, T will recognise it with retroactive cffeet because otherwise
what absurd result would follow?”” The Government now recognised as having
established its control over the territory, would have to re-enact all its decrces
and statutes since the period when in fact it was established up to date of
recognition, if it wished i.e. His Majesty’s Government either ip the United
Kingdom or here to give effect to those decrces. If it were otherwise what
would happen would be this: you will find that the new government thus de
jure recognised when it came to having its disputes dealt with in the courts
of Hong Kong, or of the United Kingdom would find that its decrees passed
in the interval since it established control before it was recognised were not
taken to be valid. Therefore this retroactivity in respect of governmental acts
is imposed by the necessity and reason of the case and the basis of recognition
itself. 'There is no better instance of that and T needn’t ask your Lordship
to look at Luther v. Sagor but in the Soviet case, as your liordship remem-
bers as in November 1917 the Karenski Government fell and the Soviet
government came into power it wasn't until 1921 that His Majesty’s Govern-
ment recognised the Soviet Government de facto it wasn't until 1924 that it
was recognised de jure, and if so the argument which I am advancing is not
correct and there was no retroactivity in respect of governmental acts, all the
decrees of the Soviet from 1917 to 1921 or 1924 would be invalid, that 1s,
in the courts of this country and that of course would be an impossible position.
And that is how Tuther v. Sagor and the various acts which determine
whether old banks and private companies remain existent raised its points and
had it decided this way but it has nothing to do with title independent of the
validity of governmental acts. Well now, T am desirous of putting before you
the basis upon which retroactivity is effective and then T would say as I come
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to Haille Selassic that if that case is an authority for saying that subscquert
de jure recognition divests a right acquired by a third party (although 1, the
casc it was the emperor - -it makes no difference) to divest the title to property
by title paramount and not by succession, then it is quite inconsistent withs
the principles laid down in the series of cases which were deeply summarised
in the United States case which I cited yesterday in 304 United States Reports
and which in this very year received the approval of Lord Justice Cohen in the
Boguslawski case in the passage which T read, because that really is saying
what I am saying here that it 1 the principle of international law recopnised

by the law of our country that in such a new de jure government comes ntc .

power and is rccognised by succession representatives and not by titic
paramount, so that it Ilaille Selassic were deciding that, it would stand in
isolation and contrary to the general principle. If T may remind your Lordship
of the case— the first court where the matter was argued out and fully deter
mined. Mr. Justice Bennett held that de facto control of the whole country
did not divest title. This is what the learned judge decided in his judgment
and he say this at the foot of page 192 (Counsel reads passage beg nning
““The present casc is not concerned......  odown to L.l is now ruled by the
[talian Government.’’).

Monckton: Then Le decides that it is not so. He is deciding in term:s—the 20

title is not divested by that de facto control having been recognised by H. M.
Government. Then my Lord the case goes to the Court of Appeal and S
Wilfred Greene, as he then was, Master of the Rolls, dealt with the matter
Of course, as Your Lordship sees, it was not necessary for him to dea' with
the principle of retroactivity at all because, on any view, as he says n his
opening passage and in his final passage, the title of the emperor of Ethiop:a
had been extinguished by succession. It wasn’t a case in which property
some goods was alleged to have passed; there was an outstanding debt due 1o
some one and to whom was it due? And upon any view the effect of the

change in de jure recognition must be that the emperor who had had the righi €

to recover, lost it and then it was passed over by succession or representaticn
to the succeeding de jure government. It was a right which they as :ucces-
sors—not by title paramount (which didn’t come into question) had the right
to receive. That is one of the effects of succession and if 1 may just remir«
you not only of that which is fully supported by the cases.  Secondly, o
course, it was a case in which there was no argument. What the loarned
judge said in relation to retroactivity. It was quitc unnecessary to determine
the case. I think it was a loosely used term with regard to retroactivity. Lt
wasn’t necessary for either the learned counsel or for the Court of Appeal m
that case to distinguish between rights of succession and rights of title pari-
mount because they were in a position, whichever view you took, the right
must have gone to the new government and that is how 1t goes. 1 your
Lordship would be kind cnough to look for a moment at page 195 (1989) 1
Chancery, at the top of the page the argument is being dealt with, the mattor
came again beforc the Court of Appeal on December Gth when Mr. Andrew
Clarke for the respondent said that in view of the retroactive effect of the de
jurc recognition, he could no longer contend that the claim could be enforced.
Then Sir Wilfred said (Counsel read from the words ““This is an appea’.....
down to ‘‘from that judgment this appeal is brought.’”).

Monckton: Now my Lord T stop there to say that he is actually showing that (¢
de facto recognition doesn’t divest title. (Counsel continues reading from
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report:  ““The appeal stood in the list for hearing on the 3rd of November
lasgt.””)

Monckton: Now the learned Master of the Rolls is going to say ““Well, I did
the right thing in procedure” (Counsel continues reading: “It was called to
our attention...... ” dewn to ... the other possible claimant to this money
was a foreign sovercign State.”’)

Monckton: My Lord T stop there for this reason that that is an interesting
reflection in relation to the present case.  Supposing that the truth will be
that the new government succeeded to the rights in this contract by repre-
sentation—supposing that they approbated the contract—I agree it may be
difficult to suppose, having regard to some of its terms, but supposing they
did, it might be that having succeeded to the right to receive the money—the
proceeds of the promissory note—they could procced against us. 1 say “‘us’
meaning the plaintiffs here or at any rate the partnership, it doesn’t matter
for this purpose which. Then we should be in peril because if they are right
in saying: ‘‘Having approbated and not approbated we claim the money,”” we
couldn’t do this interpleader which between private persons would be fair
cnough to say: ‘““Well we owe onc of you and we arc content to pay, here’s
the money in Court.”” That embarrassment was present in this case too.

(Counsel continues reading from p.196—"In those circumstances, had we
heard the appeal...... " down to ‘‘“That decision was a right and just one.”
at the top of page 197). ‘

Monckton: Well, that’s obviously plainly right. T only pause to say it's
rather the length of space that’s given to it is the illustration of the fact that
this was not a considered judgment. It was given on the datc when the matter
came up for hearing and ex parte, ex tempore, and so that’s what the Master
of the Rolls did. (Counsel continues at top of page 197 *“What has happened
in this......  down to ‘‘late emperor cf Abyssinia’s title thereto is no longer
recognised as existent.’’)

Monckton: Now, just pausing there, that was quite enough to dispose of the
case, at least asserting that for which I am contending for in principle succes-
sion—and not title paramount. (Counsel quotes further from report: **Further,
it is not disputed that...... " down to ‘‘the de facto sovereign of Abyssinia, took
place.’”)

Monckton: Well, of course, it has no effect once you have decided by succes-
sion the title has gone to some one clse the emperor of Ethiopia is no longer
entitled to sue for the moncy. That decides the case. This talk about relation
back is ineffective in the eircumstances if the title is indistinet. Tt goes on to
say (counsel continues reading on page 197 “‘accordingly the appeal comes
...... " down to ‘‘his decision would have been the other way' at the top of
page-198) .

Aonckton: Then they say they must therefore deal with the matter by
allowing the appeal and then at the foot of that page (page 198) 8 lines from
the foot, there appears this: (counsel reads ““Mr. Andrew Clark appearing
for the plaintiff...... > down to ‘‘of his title to sue.””).

Monckton: Now that of course is quitc unexceptional. Nobody can possibly
complain of that but the only submission I made about 1t is that .it is no
authority for rctroactive effeet in relation to title to sue, not argued—not
necessary—not a considered judgment—a mere admission by counsel who
quite rightly ought to say ‘‘On whatever view you approach this case my
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client has no title to sue.”” It had gone in fact on the authorities be-ause
the new de jure government succeeded by represeutation. My Lord T pause
to say this about the case. 1t is of course in onc most important respee
entirely distinguishable from the present.  In the present case our whole sub
mission before your Lordship-—I have sufficiently put it before you—is tha
the property passed and the title vested in the partnership or the presen:
plaintiff company during the time when the old government was de jure
recognised.  In Haille Sclassic case there was something outstanding there was
money admittedly due to some one but the problem there was: that n:oney
outstanding at the date of the change of recognition from the old governmen:
to the new was to be paid to one or other of them.  When the crucial memen
came, the date of the recognition of the new government, it was something
which the defendants had to pay some one.  When you say, well, on the
submissions, we have made to you when this change came the new governmen
succeeded to the right of the old, then quite plainly they succecded to this
right. But how different it is when you are considering not some continuing
liability but what was the cffect upon the property of a contract made 1m whas
was called in one of the cases ““The twilight period.”” Here you have gct the
contract in Deccember, recognition in January. I have been submitting to

your Lordship on reference to the Ordinance about sale of goods that this 2

being a contract for the sale of specific goods in a deliverable state preperty
passed at once. Now the effect of that 1s this:—

Court: Sir Walter, Do you mean in a decliverable state, do you mean phy-
sically deliverable or legally deliverable?

Monckton: In a condition in which the buyer would have been bound to accept
delivery. My Lord, that [ think is the definition. I refer you to sub-scetion
4 of scetion 52 of the Sale of Goods Ordinance (counsel reads sub-section)

Of course, your Lordship knows that’s really in contrast to the cases in which,
though' the goods are specific, before they are deliverable under the contraet,

they have got to be in some way altered or stamps or marks put upon them

or something of that kind. But what’s really said of the scction is (the old
section of the Sale of Goods Act of 1893) is that if you have got specific good s
i.c. goods identified and agrced upon (as you plainly had here) if theyv ar:
in a condition in which nothing more remains to be done to them then they
must be accepted by the buyer, unless he wishes to breach the contract. then
the property passes in them at once, unless the contrary intention appears.
And when you look at this contract, as I had indicated to your Lordship yes-
terday, so far from the contrary intention appearing, the intention that th:
property shall pass is emphasized in the contractual document and in the letter

of confirmation itsclf. It doesn’t mean of course in a deliverable state—:t has -

nothing to do with the possibility of the huyer removing them, or the seller
giving them, it is—are they in the state in which between youw as the buyer
and the scller are bound to accept them? And they are in that state— ther:
is nothing more that remains to be done.  That’s why I was apxious to put
before your Lordship the transaction which gives rise to the present clain l.e.
the transaction which took place in December. If T may illustrate it tc your
Lordship in this way. Supposing we were dealing with outstanding claims
to money—and that’s plain enough. But if you are dealing with two transac-
tions under which the two governments had purported to sell these goods.

Supposing that, as has happened on the 12th December, the old goverr ment -
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circumstances that the first purchaser had a good title and there was nothing

sold these goods to the partnership, then, between 12th December and the 5th - /» 1
January, the new hitherto unrecognised government chose to purport to scll the ot of
same goods not to the partnership but to N: and then the ehange of recognition ”‘,‘,’:{{q{i(’;,"-"
P L . . N”. 32.
there ean be no doubt on the authorities and principles T have been advaneing trunseript of
that the partnership in that case would say:  Well at the time when the old Proceedings. ‘
government was de jurc recognised, we bought and the right to the property comtinued. it
in the goods passed to us. There was no doubt that at that time the de jure i
10 government could sell.  They did sell. The property passed. Thereafter the i
government later recognised purported to sell the same goods. ‘What title 1
have they got? What title could they pass? 1 submit that it is plain in those |
i
1
]

}
left to sell to any one else. It all depends, of course, upon the right of the ‘
old government at the time it was de jure recognised to enter into a contract it |
of sale of these goods. IF it had that right, then as I submit, by succession it 5
passed. Take the sort of case we are dealing with here in a simpler illustra- |
tion, if I may, because it is a quite simple case. If my friend Mr. Threlfall
has a motor car (and I have reason to believe that he docs) and he makes

20 me the executor of his Will, his personal legal representative, when I survive 1
him. But before his death he sells his car for £100 (it wouldn’t be worth '
it) to my friend Mr. Wright. Then, he comes in due course to die. 1, as [
his legal representative, say at the time when this Will was made, and 1 i
was his legal personal representative, he had a motor car. Well, I shouldn’t l
have had the smallest claim to the motor car by succession as his legal per-
sonal representative because his whole title in it had passed to Mr. Wright.

But if Mr. Wright, as I am surc could not happen, having purchased the

motor car and failed to pay for it and therefore an outstanding claim in Mr.

Threlfall’s purchase price when he dies. I, as the legal personal representa-

30 tive, would most certainly claim for his estate that outstanding purchase price.
nat’s ‘the distinction between this case and Haille Selassie.

follows in January and a problem arises between the two purchasers:  Which Jsurisdiction It
of them is entitled to the right to possession of these goods. My submission: il
|

|

Court: I quite agree, Sir Walter. But supposing your learned Junior had |
no title to sell the car at all? |
Monckton: Ah, of course, that’s why I preface what 1 said about the old {
government by saying “‘de Jure at the time when that sale took place.”” The }

old government was the government of China recognised as such and was

dealing with property of China which was not situated in any territory which

was within the control of any one else, or indeed, in their own control. They
were dealing, as in the Haille Selassic case, with something in a foreign juris- i

40 diction, foreign to China and therefore il it were the de jure government, if I

it were public property then the de jure sovernment were entitled to deal with

it by a contract, it not being in a territory which was covered or controlled o

by the de facto government ol somie part of China. '

Court: How far could you put that, Sir Walter Monckton? As L said yester- i

|

I

day, could they sell all Legation Buildings all over the world? Could they
sell islands which were not inhabited round the Clhina coast?

Monckton: But my Lord, let us begin by taking these things in stages.
Take the Embassy in England. 1f that is part of the public property of China,
and if, and T must assume it for this purpose, it is something outside China,
50 (as you scc, your Lordship, problems of extra-territoriality at once arise)
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then 1 submit the only people entitled to dispose of that property by saie,

mortgage, or lease, arc the authorised agents of the Chinese de jure govern-
ment., So that apart from any questions of whether de facto control of the
whole of China had passed from them and that cmbraced an extra-territorial
Embassy in England, apart from the question, I submit, certainly they could
soll. Who clse? But the authorised Government of China. And your Liord-
ship sces that the pinch that may be said to lie here, and it is dealt with in
Lauterpach’s book about recognition, and it is dealt with in other authoritios.
When you have got such a state as existed in December 1949, between 1he
de jure government and the de facto government of parts of China, and the
matter was still in conflict, at that time, however, the scales of probable
victory are weighted one way or the other, however such, so long as tius
struggle is maintained, the old government still is de jure government and e:en
now the de jurc government, as this court must hold throughout December,
1949, was entitled to do what 1t could to maintain the State which was "he
Qtato of which it was the government even against the de facto government
until the struggle was manifestly over.  And there is nothing improper. If
you are thus entitled, in protecting yourself and your state against what, in
that view, is the insurgent power. If I may just remind your Lordship of a
passage in Lauterpach’s book on ““Recognition in International Law’" page 93
section 38 (counsel reads ‘‘Although International law...... 7 down to “‘as an
act of intervention contrary to international law’’). Well now, 1 only want
to say this. about this passage: in the present case, we are relicved from oy
necessity of considering what the position was by the fact that, as the matter
stands, recognition de jure of the old government persisted throughout Deoe m-
ber and is still said to persist until the 5th of January 1950. Consequently,
it is beyond controversy in this Court that up to and throughout December, the
old government was entitled to maintain itself as the government of China.
In so doing, it had to resist an alternative government. There is noth:ng
improper or wrong in taking such steps as seemed to it necessary by the sale
of assets or otherwise in order to maintain its position even if thereby 1t
damages the position of the alternative government, which cventually, but at
a later stage, succeeds it. The importance of that won't cscape your laord-
ship. Tt means this that in December 1949 the old government was entitled
to take such steps. It was then that it took them and it had a right to t.ke
them, unless that theory is wholly wrong. My Lord, having said so msich
for that case, 1 would like to conclude that part of my argument by drawing
a distinction between the de facto controlled territory and the de facto con-rol
of assets for the present purpose. Your Lordship sees at once how important
that distinction is from the facts of this casc because the assets which vou
have to consider werc not at material times within China at all. They were
situated within the boundaries of this Colony. Well, now the de facto control
of territory, no doubt, in December, 1949, the new government was m de
facto control of the greater part of the mainland. Some of 1t, as you will
gather from the evidence we shall provide—some of the mainland—was till
in the hands of the Nationalist Government and that Government was carry ing
on, and was entitled to carry on from Taiwan. But the assets are not in any
way connected with, or adherent to, the territory in respeet of which the clum
to the de facto control is made. And when you arc considering retroactivity,
in respect of recognition, it is only the control of territory which is relevant.
The control of assets outside the territory has nothing to do with the matter
at all. Next, as to the control of the assets, no doubt, at the relevant time
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in December, 1949, persons asserting the instructions of the new government, J* "
had seized the assets in Hong Kong. Once again, this has nothing to do with Cotrt, +f
de facto recognition, or its retroactive effect. What we are now considering, H’(’)"ryiqéj:;‘-”
and what, with all respects, is the duty and province of this court to decide Jurisdir:ion.
is the question of title to property in Hong Kong. In December 1949, before 775,
the sale took place, these assets were vested in the de jure, the old government. Teammeriot of
In that view, those who scized them were trespassers and had no shadow of Proceediugs,
right to possession. 1t is thercfore the quality of title to possession which is contimuet.
here in issue, not any problem of international law about recognition. When

one looks at such a problem, I expect your Lordship, as T do, starts by thinking:

“Well, but this is property in respect of which a sovereign government now

makes claim.” The case of the Christina comes into one’'s mind and one says:

You've impleaded but once more, contrary to the ordinary immunity, you are
challenging a possession which they ¢laim. But, of course, as I have indicated

carlier, and don’t repeat, the cffect of this Order-in-Council is to take away

those considerations from your Lordship’s court. 1t 1s imperatively necessary

that your Lordship should determine in whom the right to possession rests and

the right to property. Lt is the quality of title which is here in question and

shortly put, it really is this: in the erucial month, there was a contract of sale

by the then de jure government which had the right to dispose of these assets.

The effect of that sale was that the property passed through the American
Partnership to the plaintiff company immediately and irrevocably, and when

in January 1950 the new Government succeeded by representation to the rights

of the old, there was no property left in the old in thesc assets. My Lord,

1 put the argument upon that point, T won’t embroider it; it doesn’t assist.

T have loft over, however, the point about the Full Court. My Lord, the
decision of the Full Court on the receiver, the application to appoint two
receivers, what I have to say about it—three matters. The first is this, that

you will find upon re-rcading it that it was largely concerned with difficultics

which were special to the CNAC in which there were shares, if your Lordship
recolleet, and which wasn’t in the same sense as the CATC, an emanation

of government. Sccondly, their Lordships of the Full Bench were careful to

refrain from prejudging the issuc in terms they avoided it. I I may respect-

fully say so, they very properly declined to bind the judge who would hear

the " case. Moreover, it is only on this point—the same sccond point—their
Lordships took the view that to go on with the matter would be to implead

a foreign sovercign; that was quite enough for their purpose, they only indicated

this doubt as to the prima facic case then established on the evidenee then
available by the plaintiffs; they indicated a doubt as to whether it was enough

to make a prima facic case; but the case turned, and your Lordship may think
naturally twrned in the circumstances, then upon impleading. Thirdly, and

this is the last point about it, m any event the Order-in-Council would com-

pel vour Tordship to deal with the matter upon evidence now put before your
Lordship whatever their Lordships below had done; but they have not
cmbarrassed your Lordship. My Lord, it is clear to me, T hope T may say

that vour Liordship had secen these judgments and therefore you won’'t want

me to go through them in detail.

Court: No, I don’t, T have read them actuallv.

Monckton: My Lord, what I am now saying, [ dealt yesterday with the
judgment of the learned judge who first doalt with the matter I am now only
thinking of the Full Court and the passages in which they dealt with immunity
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begin at page 9 of their judgment in the copy I have and continues up to
page 14. T nced not do more than say that, having fully considered that as
the first point which took the bulk of their judgment, they say ““we are un: ble
to find in any of these submissions any ground for holding that the learned
Chief Justice was wrong in deciding that the doctrine of sovercign immunity
precluded the Court from entertaining an application to appoint receivers.”
That is the first and sufficient ground.  Then on page 15, thev say this nd
I can only indieate the passage, “'In his decision, the learned Chief Justice
indicated that apart from any question of sovercign immunity he would have
refused the appointment of a receiver on the ground that in his opimon ihe
plaintiff corporation had not established a sufficient prima facie case.  In
order to succced. a plaintiff must show that there is a reasonable likelihood
of his winning the case when the action comes on for trial.”” 1 don’t know
what exaet material there was then, bat at any rate it did not satisfv the
Chief Justice.

Court: Sir Walter Monckton, I, on the hicaring of an action, even without
this Order-in-Council, T would not feel myrelf bound by any such decisior.

Monckton: No, as your Lordship pleases. Then I will only just continue
two sentences and stop; 1 don’t want to leave an open door. Tt was argued
before us, that in the present proceedings they need not, to quote counsil's
words, dot every *‘i’’ and cross every ““t’". In our opinion, the learned Chict
Justice was correct in his view also of this aspeet of the case. We do not
wish, at this stage, to say anything which might be prejudicial at the trial
of any issue and will do no more than indieate some of the difficulties wi ich
in our opinion the plaintiff corporation must surmount.

But as your Lordship sces that language is very carefully shown. We are
not attempting to say ‘“What when the matter comes to trial and full evidence
is presented to the court, the court will determine on this title issue?”” 1nd
I am content to put it before your Lordship that your Lordship is required,
in spite of anything said in the Full Court, to examine the material which we
shall now put before you and sec whether on the submission T have made that
material is sufficient to establish (1) the validity of the contract whereby the
partnership acquired their ownership and right to possession of these assct: on
the 12th December, 1949, and (2) the validity, which I don’t suspect is ¢pen
to much challenge, of the transactions whereby the partnership made over the
same assets on the 19th Deeember to the present plaintiffs. My lLord, those
are the arguments I desire to advance and T ask my learned friend if he would
be kind enough to call the evidence for me.

Court: Very well, Sir Walter.

Wright: May it please the Court, in addition to the oral evidence of Mr.
Marias and Mr. Rosbert in this case, the cevidence which I now proposc lo
read consists of 7 affirmations and 2 aflidavits and, to these affirrpations and
affidavits, arc exhibited various documents of importance in this case.  r'he
original documents are, as sworn in Formosa and America, actually belore
vour Lordship on the file and you may, if vou desire, refer to those but, from
the point of view of convenience, all those documents have been made up roto
three bundles, bundles B, C & D.  And, from the point of view of conveniece,
my Lord, I propose to read {rom the copy documents.

I
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Cowrt:  Yes, you may.

Wright: The first affirmation my Lord is that of Liu Shao Ting and that
is contained in pages 1 and 2 of bundle B. 1t reads as follows: “I, Liu
Shao Ting of Chung Shan Road, North Section 2 Taipeh Taiwan China do

hercby...... (here counsel reads the affirmation of the said affirmant which
was sworn to on the 19th October, 1950 before His Britannic Majesty’s Con-

sul, Tamsui, Formosa)...... Chairman of the Board of CATC.”” Now that
5 is the original document
in Chinese and 6 is the translation. Pages 5 & 6 of file D, and 1 will read
you the English translation on page 6. “The Hxeccutive Yuan—Appointment
Order...... Order is herchy given...... (counsel reads on)...... Dated the 12th
day of December in the 38th year of the Republic of China 19497 and the
document bears the seal of the Hxecutive Yuan. Now this particular para-
graph 1 of the affirmation of Liu Shao Ting is confirmed in the later affidavit
which I shall read from the Premier himself, my Lord, and the Premier also
identifies and recognises that chop on the docunent—the Appointment Order—on
page 6 of file D. The next paragraph of Lia Shao Ting’s Affidavit ‘‘Premier
Yen Hsi Shan with the ...... (here counsel reads para. 2 of Liu Shao Ting's
affidavit) ...... “appended in Taiwan’’.  That particular document, my Lord,
is in file C.—bundle C.—page 1. Perhaps your Lordship will absolve me
from the task of reading this particular document because it has already been
read by Sir Walter Monckton.

Court: Yes.

Wright: T need only draw your attention to the fact that this affirmant JTau
Shao Ting, his signaturc appears at the foot of that document. In connection
with that paragraph 2, my Lord, a later affidavit from Yen Hsi Shan confirms
that he gave' this authorisation to Liu Shao Ting and the validity of this
authorisation was dealt with in the affirmation of Chinese lawyers.  Para-
graph 8 ‘‘The said acceptance by me...... (counsel reads the said paragraph)
...... and the signaturc of Premier Yen Hsi Shan”.  Now that particular
document is on page 7 of file D. Again, my Lord, that document has already
been read by Sir Walter and perhaps there 1s no necessity for me to read it.
T will draw your Lordship's attention to the fact that it is signed by Premier
Yen Hsi Shan and in his affirmation later on you will find that he identifies
it as his signature. “‘On the 11th day of December 1949...... (counsel reads
para. 4 of Liu Shao Ting's affidavit) .. ... of the meeting.”” Premier Yen
Hsi Shan’s affirmation, he confirms those facts, my Lord, and perhaps T may
mention here that it is later in evidence that the Exceutive Yuan is the supreme
exccutive organ under the Chinese Constitution.  (Counsel reads para. 5). In
order thoroughly to understand that paragraph, my Lord, it will appear n
later affirmations that the Minister of Communications ordered CATC to be
removed from Canton to Taiwan in carly September 1949-—1 shall draw vour
Lordship’s attention to that cvidence later on. ~ That order was in early
September, 1949, and the order to  move CATC was given prior to
the removal of the seat of Government from Canton. Later evidence
will show that the seat of Government was removed from Canton on
the 12th October, 1949; and this was prior to the fall of the city and later
evidence will show that Canton fell two days later, the 14th of October. The
final paragraph of this affirmation ‘It was my intention...... (counsel reads
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paragraph 6)...... and Willauer’’.  This affirmation was sworn at Tarwan
The next affirmation is that of Wong Kuang and that is contained on hages
3 & 4 of the same bundle, file B.  ““Wong Kuang, Director General ... (-oun
sel reads the affidavit paragraphs 1, 2, 3, 4 and 5(1)...... an original ietter
dated 31st December, 1949 from Chennault and Willauer.”” That document
is in file D, page 10 my Lord. If your Lordship will recall, that letter was:
read by Sir Walter Monckton and it is a covering letter to which were attached
four promissory notes to which Sir Walter Monckion has already referred.
Pages 10, 11, 12, 13 and 14 of file D.  The original covering letter from
Chennault and Willauer and the four original promissory notes.  (Counse!
continues to read the rest of the affirmation of Wong Kuang). 'That s the
affirmation of Wong Kuang.

Monckton: My Lord, we now come to the affidavit—the affirmation—in
respect of which T have to ask for leave. It is on page 5 here, it is only =
short addition--page 5 in bundle B, my Lord—If I may read it de bene esse
and then tell your Lordship why we ask for it, your Lordship sees that the
affirmant has already been permitted by the Court to make one affirm:tion;
it is desired to supplement it in one particular.  He says this, paragreph :
“In my affirmation dated the 19th October, 1950...... (here counsel reads the
second affirmation of Liu Shao Ting)...... to my Government.”’ That para-
graph of course is only qualifying him to give what is in the second paragrapl:
and that is ‘“The asscts of the Central Air Transport Corporation have never
been vested in the National Government of the Republic of China.”” My lord,
I would have assumed that from the affidavit already sworn because he said
they were not shareholders and that it was owned by the (Government of
China—the Republic of China-—but it seemed better to have it made abundantly
plain. Therefore, my Lord, T ask leave that that may be treated as purt of
the evidence in the case before your Lordship.

Court: Certainly.
Monckton: I am very much obliged.

Wright: And the next affirmation, my Lord, is that of Nih Chun Sung, page
6, file B. (Counsel reads the affirmation and the exhibits referred to therein) .
The next affirmation is that of Yen Hsi Shan, page 8, file B.  (Counsel reads
the Affirmation up to the end of paragraph 2). LST-1 was the Execative
Yuan order appointing Liu the Chairman of the Board of Governors as 1 have
indicated to vou, Premier Yen Hsi Shan’s chop was on that documen: and
he also identifies his signature on LST-2, that is, page 7 of file D. That 15
the confirmation of the Government’s acceptance of the offer of Chennauls and
Willauer. (Counsel continues reading the affirmation starting with par:. 3)

(After rcading para. 3 counscl read the exhibit referred to in that paragraph)

(Counsel then says: ‘‘That confirms the authorisation given to Liu Shao Ting
to sign acceptance on behalf of CATC’’). (Counsel continues to read para.
and up to the 3rd line of para. 5 including the words ‘‘therein conta:ned’
and says as follows:—"'If your Lordship would refer back to the affirmation
of Nih Chun Sung, you will find that that relates to the exercise of Promier
Yen of the powers of Minister of Communications while the actual Minister
of Communications was absent in Hong Kong and it relates to the vzrious
moves of the scat of Government’’). (Counsel continues reading the rest of
para. 5 and then read the exhibit referred to in that paragraph; Counsel read
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para. 6 of the affirmation). 'The validity, my Lord, of this particular order
referred to in para. 6 of Yen's affirmation is also dealt with in the affirmation
of the Chinese lawyers.  The next affidavit is that of George K.C. Yeh, p.10
of file B (Counscl reads the whole affidavit). My Lord, those 2 documents
referred to in para. 4 of this affidavit are in file D, p.9 and p.15; p.9 is the
first one and which has already been read to your Lordship.

Court: Yes, I remember that,

Wright:  You will recall the date, 28th December; from the Chinese Ambas-
sador to the Foreign Office. Now the 2nd document referred to 1s on page 15
__this has also been read by Sir Walter Monckton and you will recall that
that again was a letter from the Chinese Ambassador to the Foreign Office.
Next affirmation is that of Ango Tai on page 12 file B (Counsel reads the
whole affidavit)—the next affirmation is on page 14 of this file and this is the
affirmation of the Chinese lawyers Joseph Keat Twanmoh sell...... ete. ......
sub-paras. (a), (b) & (e)”’ and says as follows: My Lord, line 3 in (c)-—
I think that is a mistake, the words *‘in paragraphs 1 & 27" should be in
paragraphs (a) & (b)").

(Counsel then continued reading the affirmation from that point up to the end
thereof) .

Wright: My Lord, that concludes the affirmation of the 2 Chinese lawyers.
The last of these documents is the affidavit of Whiting Willauer and 1 don’t
know whether that affidavit has as yet been incorporated in file B. T think
it was perhaps handed in rather late. 1t 1s on page 21 of file B (counsel
reads affidavit. Having reached paragraphs 8 of the said affidavit, Sir Walter
Monckton interposed here as follows: — If your Lordship will allow me to
intervene for a moment on that because 1 don’t want your Lordship to be
troubled with documents which really are not very material for the purposes
of this case. The documents to which my learned Junior has just referred are
documents which are not really the documents of title-in this case. It is the
carlier bill of sale which does the transfer. This was only a step to be taken
in order to achieve registration in a formal manner. Therefore, I don’t think
your Lordship need worry about them).

Mr. Wright continues to read from affidavit.
Then Sir Walter Monckton:—

T don’t know if that is convenient to your Lordship, that concludes
the affidavit and affirmation evidence; there will be two short witnesses to
be orally examined. Your Lordship may like to adjourn for a short moment.

Court: Yes, we will adjourn for 20 minutes.
(Court adjourned for 20 minutes at 11.25 a.m.)
(Court resumed at 11.45 a.m. Appearances as before).

Wright: May it please the Court, my Lord, 1 desire to call Mr. Rosbert to
give evidence.

(Here follows the evidence of Camille Joseph Rosbert and Saul G. Marias
already extracted and appearing at pages ......... of this record.)
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Monckton: Your hLordship, vou will not expect me at the end of thi- cas:.
with the cvidence before you, to detain you very long but there are just a few
points which have arisen and 1 should Tike to address you upon them.  Now
ag far as the evidence goes itsell as your Lordship will appreciate it, apar
from the evidences to the relevant clause, everything turns upon the doct ments
which T had addressed you upon carlier and the facts which had been roved
are only facts which I had opened.  So far as the relevant law is concerned |
only remind your Lordship in relation to the first of the transactions the saie
to the partnership that on the passage in Dicey’s Conflict to which [l
referred whatever be the proper law of the contract in relation to th con
struction of the contractual rights, it would be the lex situs of this place whe:
the goods are which would determine the proprictary rights with which your
Lordship is concerned.  But, of course, it doesn’t matter in the light of th
cvidence; even if your Lordship adopted the proper law of contract the evidenc
is that the Chinese law in relation to this contract would have the same effe.
and the part property would pass on the completion of the contract o 12t
December.  And the question about which I shall ask at a little later stagc
is “‘Is it not therefore the effect of the whatever law is the appropriate law i«
part of this bargain?’’ Because that is now beyond challenge.  But upon the

proprictary on the one hand and the legal possibility on the other of the sale

of such property by the de jure government—But that is a matter fron the
illustration which your Lordship put to me is of interest to me. My Lord, 1
turn therefore in order to get rid of the matters of evidence to the cccond
transaction, to the American transaction, my Lord, there again it is interesting
to see, and Your Lordship was observing it I noticed, how closely the Am ricax
Statute about the sale of goods, having been born of the same commor: law .
is analogous to our own. Not only the note and memorandum whici was
wanted and forthcoming but also the rule of intention about passing o' pro-
perty is substantially the same.  So that if T am right in what I have submitted

as to the first transaction, it is as clear that the second is a transaction under &

which the property in that cases passed to the plaintiff corporation. And it 1s
a happy reflection that we aren’t troubled here with when there is a not only
a conflict of laws in the technical sense but a conflict of laws in their effect
and operation. That simplifics the matter. My Lord, the first thing T would
like to say a word about to your Lordship is Boguslawski’s case wiich |
mentioned yesterday. To draw a distinetion between it in one respeet and the
present.  Your Lordship remembers in the present case how 1 have been saying
it 1s most important to observe that at a critical moment in December 194)
de jure recognition by our Government was with the what T call the old
Government of China—very important as determining the matter whethes with
whom resided the title to sell subject to the constitutional point we put aside.
Of course, in the Boguslawski’s case the situation was very different; that was
not the case as this is in which the de jure government was on the evidence
still fighting back. 1In this case you will see that evidence of Mr. Rosbert reallv
illustrates 1t that there were arcas not only Hainan Island but arcas m the
mainland which were still in the effective occupation and under the contrel
of the de jure government to which he was able to cause these aircraft to be
flown in December and to some extent even in January so that there is no
question this 1s a case in which the de jure government was there anc was

de facto in control of some parts of the mainland. My Lord, I addressed -

your Lordship to-day with a citation from Professor Lauterpacht’s book. I
didn’t matter if an accurate judge from outside would say “‘It is very uniikely
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that the Nationalist Government would again retain their foothold”—that [/ 4
doesn’t matter.  However, the balance has become tipped if the struggle is still ¢t .
maintained then it is legitimate for the de jure government to take the appro- oy &
priate steps in their judgment to protect the assets of the State which they Jurisdict .
lawfully claim to represent.  That was the position here all the time citing -
Professor Lauterpacht makes good the proposition that it is not ultra vires or mianseriys of
improper that the de jure government to do what was here done.  In Bogus- Proceedu.s,
lawski's case on the other hand the essential difference was that everybody ™"/
knew indeed (in the only judgment which T would like to look at for a moment
again—that of Lord Justice Denning) it 1s said at the outset that the Govern-

ment in London was about to be cxtinguished-—there was no question of

fighting back—that government was to go. 1f 1 may refer once to the passage

in 1941, 1 K.B. at page L78--we ncedn’t go back to anything clse—there

in the opening passage of his judgment, the learned Lord Justice says this:
(Counsel reads from beginning of Lord Justice Denning’'s judgment down to

the 12th line ending ‘‘London Government’’). Counsel continues: I don’t

go on from that, what I was upon there was to point the difference which

is existed in a case in which therc was no question of fighting back—the

British Government had already said: ‘‘We are going to recognise the Lublin
Government, We have since also decided to abandon our recognition of the

London Government at some time and that we proposed to do.”” Now for

the purpose for which I am now addressing the Court, that, of course, is a

very important distinction. Had what is called of London Government becn

a government which had been de jure recognised and in Poland controlling

a part—however small a part—of Poland itself and fighting back. Then the

~ problems which can occur in the case as reported, would not arise. Problems

as to vires, was 1t ultra vires the London Government to do what they did,
were their motives questionable, were their motives to embarrass the Lublin
Government which was about to be recognised. All these problems arise in a
case where there isn’t what Lauterpacht dealt with in the passages 1 have
cited a propriety in the established government maintaining itself even if that
does involve the embarrassment of that government which in the end is
recognised on a later date. As my friend Mr. D’Almada reminded me in the
case of the London Government of D’oland, it was extinguished in the most
literal sense—it wasn’t existent in control of any area; it was just gone.

Court: At this time there was, however, no de facto government in Poland
recognised by the United Kingdom.

Monckton: I don’t think the Lublin Government-—I don’t think there was
recognition at all.

Court: Tt went straight to a de jure recognition?

Monckton: T am not surc but T am sure my friends will correct me if 1 am
wrong. That is my recollection.

Court: The point T had in mind, there could have been at that time no in-
ternal act of a de facto government be placed in opposition to the act of the
government de jure cxisting in England?

Monckton: T follow your Lordship’s mind. I was, of course, upon a nar-
rower point that, when the Lord Justice is dealing with the specific facts of
this case, rather hedges what he says on page 182 bv reflections about the
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q’i’pﬁf‘,‘;e alien and improper purpose—if you will turn to page 182 which reads _There
court of may be a difficulty in enforcing cte. cte., applying this principle.””  He gees
Hong Kong on to apply to the facts of that case.  What T was anxious to make plamn
Jurisdiction. to your Lordship was the material distinetion between the two cases, the one
here in which the de jure government was fighting back and there was rothing
Tl.ﬁg;jﬁf;wf either alien or improper so long as that was the government recognised by
Proceedings, this country. So long as it was fighting back, so long as it was still esta lished
contimeed.in parts of the mainland in its doing its duty as it conceived that duty to be
in resisting the power which ultimately overcame it.  Your Lordship wiil

follow it in this connection that without my repeating it, it is therc that the "0
passage of Lauterpacht which I have referred to ecarlier to-day becones ot
material value. And one can’t help bearing in mind in this connection the
passage from the judgment of Mr. Justice Bennett which we have severat times
referred to—-a very short passage—in which he gives a warning when e was
dealing with authorities which onc always, I submit, must bear in mir-d that
whereas principles are great and shall prevail authorities must be related to
their own actual facts.  He cites Lord Halsbury’s speech in Quinn v. Leathem
on page 189 of 1939 (1) Chancery and Lord Halsbury had a habit of putting
it pungently ‘‘There are two observations of a general character which | wish

to make...... The other 1s that a case is only an authority for what it a-tuallv 0
decides.”” The principle of continuity is a principle not depending upon anv |
individual authority, it is a prineiple which runs through the international !

law which in English law had been adopted. It is a principle of sueression 9
by representation; the principle of maintaining the security of comrnerecial "
relation as distinguished from any violent interruption by assuming that =

newly recognised de jure government succeeds by title paramount so as to divest

the interests already acquired by third partics. The last thing [ want to cite

in relation to this part of the case because it rather bears on what your Lord-

ship put to me about a de facto and a de jure government is a passage in
Lauterpacht on Recognition at page 286—the top of the page line 8- -““The &0
circumstances that international law permits recognition...... 7 down o i

any of His Majesty’s courts.”’

Monckton: That passage frequently has been ecriticised and is about to be.
(Monckton continues recading from ‘‘It would have been sufficient for the pur-
poses’’ down to ‘‘thc bank of Ethiopia in Liquidation’’).

Monckton: There is a governmental act—a legislative one, that is (Monckton
continues reading: ‘‘But there was no warrant for suggesting’’ down to

X3

Abyssinia
Monckton: Now, my Lord, before I read on may I pause to correct somethingy :¢ i
which T said in my proposition this morning. T said, in unguarded terms. ’

that there was no Knglish authority which decided recognition de jure con-
ferred on a new government a title to public property of the State from anv
time prior to the grant of recognition. That was an accurate statemont, 1t
I had added “‘property of the State outside the State.”” T prefer to guard it !
that way—the Professor does, in this passage. That, of course, 1+ ver 4
material—it had decisive consequence for the enforcement of the property rights
of the Emperor outside the empire. In this case, there being both sorts of
recognition; this case, if instead of an outstanding right to the payment of

11/04 : CIA-RDP80R01731R001700040001-3  _




Approved For Release 2003/11/04 : CIA-RDP80R01731R001700040001-3
81

money, onc was dealing with a sale by the emperor de jure recognised of /v the

Supreme

something to Cable & Wircless of specific goods in a deliverable state, In court of

whicl case there would be an enforecable right in them no fonger challenge- ”‘,")"r-’l(yﬁz;’!l

able becausc there the de jure government had done so. Jurisdiction.
: . ' No. 32.

Monckton goes on quoting: ““The Court ,ref.used to consider...... down to Tr;n';cri_pmf

end of quotation from Mr. Justice Bennett’s judgment. Proceedings,

continued.

Monckton: He goes on to say how Mr. Justice Bennett endeavoured to dis-
tinguish Mr. Justice Clauson’s judgment, and I don’t think I need trouble
you with the rest of that. Tt only sets out and approves Mr. Justice Bennett’s
10 conclusion in the Haille Sclassie case. All that, as it humbly appears to me,
goes to show that the second proposition which I was contending for, about
the right of a de jure government to deal properly with the assets of that
government is well established. Indeed, it isn’t for nothing and it isn’t for
something wholly unenforceable that a government is de jure recognised even
when there is a de facto government in control of the territory of the State.
The presence of the de facto government in control of the State is effective
in relation to executive and legislative acts of the State which will be recognised
within its territory. But the position of the de jure government in relation
to property outside, stands, as Mr. Justice Bennett correctly decided in that case.
20 And at the end of the day, as I suggest, we come to this: That the onc matter
which remains for me to address your Lordship upon is the propriety and
right of the de jure government to deal with assets which, upon the evidence,
were undoubtedly there. I draw a firm distinction between propriety and
right. What your Lordship is concerned with here is the legal right of owner-
ship or possession as it passed. My Lord, if I may take an extravagant
illustration: If one were dealing with the British fleet and H.M. Government
through a properly and duly recognised agent, sold that fleet to a foreign power,
there would be, so far as I am aware, no legal impediment to the passage of
a good title but there would be a very doubtful chance of that government
30 remaining in power. On the first matter we are dealing with law, we find
no constitutional impediment. In the second, we are dealing with politics
which I am not permitted here to discuss but it is a political disaster which
such a government would incur and those who bought could buy with as good
a title as if they bought a single ship which has often been sold by a legally
recognised government, or two ships or more—or a number of aeroplanes,
however valuable they arc. The question is, from the legal point of view: In
whom does the title rest? And what impediment is there which prevents
government through its proper agent, from disposing of that property in what,
it conceives to be, in the best interest of the State. If it falls into error in
40 reaching its conclusion upon what are the best interests of the State it remains
open to political sanctions but the party which has bought from it property
whicl it chose to sell having a valid title (under what I am assuming to be
a mistaken view of what is most expedient), that third party acquires an
indefeasible title and it is at the root of all the principles which I have been
contending. That title should be, and should be regarded as, indefeasible.
Those who deal with a de jure recognised government, with property admit-
tedly the property of that government should be safe, so far as international
law™ applies by us is concerncd. Krom any suggestion afterwards that that
government exhypothesi de jure recognised up to 5th January 1950 was some-
50 how deprived of the power of granting a title to a third party. And if the
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new government, not hitherto recognised by merely succeeding is entitled t
defeat that title.

My Lord, those are the matters which, on behalf of the plair 6iffs
this action, [ desire to lay before the Court and 1 respectfully submit that w
have established on the evidence a valid sale which passed the propert. to ti:
partnership on the [2th Deceniber 1949 and a valid resale on the 19th Dicembe
to the plaintiff corporation. And it is the duty of the Court under the Order-
in-Council to pronounce that the ownership and the right to possession in thes.
aircratt and the apparatus that goes with it lies securely in the plan tiffs i
this action.

Court:  There is one point on the question of these old judgments of the kull
Court. T quote from the first three lines of the first paragraph of page 13
beginning “‘it is necessary to bear in mind...... " 'down to ‘‘Republic of (hing.
Court continues: That apparently was an admission on the part of the plaintitt
in a different suit, it is true, but is it any part of your case that they are
public assets and CATC is a government department.

Monckton: No, my Lord, my case is, that the CATC, on the evidence. is no-
a public department but that its asscts are the property of the governiment.
Your Lordship has scen how it was put and, whether it was put in a differen.

form below, upon the evidence T must and do so—that it is not a public depart. 2

ment but these were assets of the government—-no doubt as such.

Court: You are not going to suggest that you might be bound by an admis-
sion by the plaintiff in the former case?

Monckton: T am sure your Lordship will not put that upon me in this case
an admission T know nothing about. I am much obliged to your Lordship for
drawing my attention to it but your Lordship will recollect the eviden.-e.

Court: You admit not public assets but the property of the governmer1?

Monckton: Property of the government.  Your Lordship will recoli-et the
questions about public property and so forth are questions which are concerned
with these various immunity problems of which we are rcally exeused. 1
don’t think it can be, at least, I submit, it can’t be said lere tha: there
is any difficulty in there being the right of sale in the de jure government and
the question whether the court can go into the matter is another.

Court: We have an uncompleted contract, as it were, here, if we micht put
it that way.

Monckton: True, I think one can say this that, save and in respect of the
passage of property upon which there is really no conflict between the warious
...... (unintelligible) ......save in respect to the passage of property the contract
remains in part executory because it so far remains the payment had not been
made—it hasn’t fallen fue.

Court: If in Haille Selassic’s case, he had obtained his judgment :nd on
appeal possibly for the recognition, he might, as you say, have got awav
with it.

Monckton: He might have,

31
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wourt: Now here is a case which is not a frustrated contract but a contract K,";')”_’p’:,! ‘
in which delivery has not passed. s it vour contention that the present de  court o
jurc government of China, in whose control at the moment those assets arc ”’(')”";’llql.’;;;’-‘/

must recognise & contract inimical to itsclf. Jurisdict om.

Monckton: Let me put it this way-—In whose possession those assets were  No. &
for a time (because they are now in medio in possession of H.E. the Governor Transcriy of
under his dircctions). But let me assume that against myself. At a crucial continued
moment, they were, as T have said, no doubt, physically controlled by a man
who said they were accepting the instructions of the new government as we
10 have called it. What T submit here is this: In respect of contractual rights,
however they arise, the parties to a contract cannot approbate and re-appro-
bate. What he can say (and 1 think it may involve some interesting and may
be difficult questions), he can say, “T approbate this contract and I desire to
take it over. I get it by succession--my rights”” and then it may be, he put
me or my clients into the difficulty of uncertainty to whom, in truth, the
payment might be made. But there is one pavment due under the contract.
I may make a mistake or my clients may and pay it to the wrong people and
would have to pay again because interpleader may be difficalt.  But the fact
remains that that executory part of the contract remains over and it may well
90 be that the new government could say “By succession inasmuch as those
payments remain over as in Hauille Selassic’s case, we are entitled to recover.”
But they can only do that upon the footing of approbating the contract. Your
Lordship points out—any one looking at the reality of things would say “Tu
is not perhaps likely that they would approbate a contract in these terms where
the consideration on both sides included a desire made cffective not to operate
into, what is now, the territory of the new government, and might not desire
to approbate.”” But I am not saying in force of this argument that they could
not approbate but if they did, then all these arguments about succession would
enable them to stand. ~Really, the distinction can be put in this way: Part
30 of that contract, the passage of the property is that in which you are principally
~concerned. Very difficult questions may arise as to the executory part but the
passage of the property in the assets is plain from the evidence and from the
law, I submit, your Lordship, it was property passed by the de jure recognised
government at that time and the difficulties ‘which might have supervened if
the goods had not passed—property of goods not passed, are not here. And
one is not fortunately put into this embarrassing situation of deciding how to
implead. For an interpleader, my Tord, it might well be that by other means
one would have to ask for right to implead even more. 1 do not desire to do
that now and T am not embarrassed in my argument by that as Your Lordship
40 sces because when T was dealing with Haille Selassie I pointed what a great dis-
tinction there was between that case in which there was an outstanding right
of payment as there is here and the successor government could say ““Without
violating all these principles about not taking by title paramount, I claim it
is a de jure government now.”’ Very difficult then for me to resist—mno doubt.
It will only do that upon the footing of claiming it under the contract. — As
your Lordship points out to me that may not be a contract likely to be approved.

Court: We have the situation, Sir Walter, in which vour clients were forced
to sue the partnership. What remedy would the partnership have? 1t has no
legal remedy—it cannot go against the original vendor, the other party to the

50 contract, for specific performance because he has ceased to exist. Is it to be
suggested that this picce of paper is creating a legal remedy?
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ngpf:;fw Monckton: No, my Lord, the remedy was there save for one thing whic 1 that
Court of ~ paper has done to it, namely, that T wasn't able to bring into court the party
Hong Kong against whom the remedy was to be sought. I have the right to the propertv
Jurisdiction. against whomever claims it. If this person who claims it is a foreign sovereign
No. 52, 8overnment, [ won’t be allowed to bring him to court, but for that pirce of
Transcript of PAPEr, that’s what your Lordship said that it is a remarkable document. But
Proceedings, therc it is, it is the source of orders and under it [ seck to say that vour
contimued: Tordship has to determine ownership. in spite of a foreign government beiny
interested. Upon the evidence, I submit there is no alternative but to sav

that the ownership is in me. If there is anything elsc I can assist your 10)
Lordship upon I shall only be too glad to endeavour so to do. But [ think I

have covered all that I have to say-—I hope not too often.

Court: What is the best procedure now, Sir Walter?

Monckton: My Lord, I do not know if it would be convenient for your iiord-
ship to deal with this matter now—we are in your Lordship’s hands.
imagine this is a case in which your Lordship might desire to be advied—-
curia advasari—if that is so my friends are with me if you are, my t.ord.
going to give judgment at a later date.

Court: I think I will have to do that.
Monckton: T apprehended that.
Court: Stand over for judgment to be listed.

To the best of my knowledge and b lief,
the foregoing is a true transcript of the
recorded proceedings in the afore-men-
tioned action.

(Sgd.) F. Gutierrez,
Court Stenogravher.
31.3.51.

—— .

No. 33 No. 33. *

The Judg;l- THE JUDGMENT OF THE CHIEF JUSTICE ON THE TRIAL OF THE ACTION. w3
g’gﬁﬁtff %1:‘; (As amended in red Ink pursuant to Order of the Courts)
instance,

This is an action brought by Civil Air Transport Incorporated, a Cor-
poration duly incorporated under the laws of the State of Delaware, United
States of America, against the Central Air Transport Corporation, in which a
declaration is sought ‘‘that the forty aircraft now on the Government airfield
at Kai Tak in the Colony of Hong Kong formerly the property of the defendants
together with all spare parts, machinery and equipment for use in relation
thereto wherever situate within the jurisdiction of this Honourable Court are
the property of the plaintiffs and/or that the plaintiffs have the sole right to
possession thereof.”

?
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The Central Air Transport Corporation, it 18 agreed, 1s unincorporated “‘,’;’pr’e’;;p

and a department of the Government of China, inasmuch as from its organisation _Court of

in 1942 it has been administered and controlled first as a department of the H’%ﬁZ?‘"

Ministry of Communications and now as a department of the Central Peoples 7 urisdiction

Government controlled and administered by the Civil Acronautical Administra- No. 33,

: The Judge-

tion. ment of the
Clourt of firs.
instance,

gervice of the writ of summons herein was attempted upon the Central continued.
People’s Government of the Republic of China by the usual channcls and
subsequently an Order was made for service by leaving & sealed copy of the writ
of summons at the office of the defendant in the Colony of Hong Kong. In
the event, no appearance nor notice of intention to appear was filed and, under
the procedure in these Courts, an Order giving leave to proceed cx-parte in this
action was made on the 4th December, 1950.

Tt is necessary to g0 briefly into the events leading up to the institution
of this action. The Central Air Transport Corporation operated an air service
within China with services to Hong Kong and other outside territories.

A corporate body, incorporated in China and known as the China National
Aviation Corporation, of which 809% of the shares were held- by the Chinese
Government and 20% by an American company, was also operating both within
and without China.

During the struggle hetween the former Nationalist Government of China
and the present Central People’s Government, 2 number of aircraft and certain
equipment of the Central Air Transport Corporation and of the China National
Aviation Corporation were moved to Hong Kong where they still remain. The
Nationalist Government, then situated in Formosa, a fact to which further
reference will be made, eventually grounded all these aircraft by suspending their
certificates of registration, and here in Hong Kong the aircraft have remained.

In October 1949, it became evident that the eflective majority of the
members of the staff and employecs of the Central Air Transport Corporation
had attorned to the Central People’s Government and refused to recognise the
Nationalist Government then in Formosa and, as a consequence, several actions
were commenced in these Courts of which only those in which the present
plaintiff Corporation were concerned are of relevance in this action and it is well
here to set out very bricfly the T acts upon which the plaintiff Corporation claims % Almada
title. s Castro.

On the 5th December, 1949, an American partnership of General
Chennault and a Mr. Willauer approached the Nationalist Government in
Tormosa with an offer to purchase the physical assets (including those in Hong
Kong) of the Central Air Transport Corporation and the China National Aviation
Corporation upon the terms and conditions set out in a letter which offer was Sgd:

accepted by the then Nationalist Government on the 12th December, 1949. éclisf‘?l ada
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In the In consequence of this transaction, the partnership of General Chennault

Suprente

Court of and Mr. Willauer sold and transferred to the Civil Air Transport Incorporated
”’(')’f:’{q,»[;,,’j;‘g all their right, title and interest in the assets acquired by the partnership under
Jurismietion. its transaction of the 12th Deccember, 1949, with the then Nationalist Govern

ment.

No. 33.
The Judge-
ment of the
Court of first

instance,

continued. . . .. . g

Sod As o result of these dealings, two actions (O.J. Nos. 5 and 6 of 1950
P Almads Were institutéd in these Courts by the present plaintiff Corporation. O.J. Actior:

o Castro,  No. 5 was brought against General Chennault and Mr. Willauer as defendants
- and H. €. Wang and others and the China National Aviation Corporation a: 10
third parties; and 0.J. Action No. 6 was against the same defendants with
S. Y. Ho and others and the Central Air Transport Corporation as third parties.
In each case the claim, arising from the transactions I have mentioned, was for
delivery up of the aircraft, equipment ctc., and for damages for wrongful
detention : the third parties, other than the China National Aviation Corporation
and the Central Air Transport Corporation, were some, if not all, of the member:
of the staff and employees of each Corporation who had attorned to the Central
Peoples Government.  The plaintiff Corporation then issued summonses for the
appointment of receivers in both these actions, and, the defendants General
Chennault and Mr. Willauer consenting, the issue was fought between the 20
plaintiff and the third parties in cach case.  The then lcarned Chief Justic:
refused each application holding, that the Central People’s Government was in
possession and control of the assets in question and that the doctrine of sovereig:
immunity operated.

The plaintiff Corporation appealed and the Full Court upheld the decisions
of the learned Chief Justice (Appeals Nos. 5 & 6 of 1950).

By consenting, only one judgment was delivered by the Chiel Justice ani
both appeals were heard together and one judgment delivered by the Full Court

The rescrved judgment of the Full Court was given on the 13th May,
1950, and a deadlock appeared to have been reached for neither action could have 30
proceeded in face of these judgments but, on the 10th day of May, 1950, the
Supreme Court of Iong Kong (Jurisdiction) Order-in-Council, 1950, came into
operation, the essential purpose of the Order being to confer jurisdiction upo:
the Supreme Court of Hong Kong in any action or proceeding concerning these
aircraft notwithstanding that any such action or proceeding impleads a foreign
Sovercign State.  On the 19th day of May, 1950, the plaintiff Corporation
instituted these proceedings in respect of the aireraft of the Central Air Transport ;
Corporation.

[ R

The Order-in-Council is expressed to apply to any action or proceeding i
instituted in the Supreme Court after the coming into operation of the Order 40 I
and it therefore applies to this action. '

This Order-in-Council therefore has to be construed; it is an incursio:
into established law and as such, in my opinion, must bear as narrow an
interpretation as the wording will permit.

PR
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Seetion L of the Order, which confer
reads :—
“1(1) In any
may be instituted in the Supren
date of coming into operation of

action or other procecding concerning the aircraft which

Iu the
Supreme
Court of
Hong Kony
Original
Jurisdtetion.

+ jurisdiction upon this Court,

1o Court of Hong Kong after the

this Order, it shall not be a bar No. 33.

The Judge-

to the jurisdiction of the Gourt that the action or other procecding pot’ o the

impleads a foreign sovercign St

If a defendant in any such

(2)

appear or to put in a defence, o
action or other procecding which
Court shall, notwithstanding any rule enabling it to give judgment
in default in such a case, enquire

10

giving judgment.”’

From the judgments of this Court and of the
appeal to which
aireraft must ‘‘implead a foreign sovercign
this section of the Order which creates the
ceedings have been taken, and I interpret
jarisdiction to proceed cven though the

20

wider incursion into that law.

No appear
and it is therefore sub-section (
circumstances. '

This Court is directed that judgment

Court shall “‘enquire 1

.

default and that this
judgment.”’

These words are difficult to interpret.
to consider what defences the defendant migl
in law, had the foreign sovereign State

speculation but in my opinion it must me

plaintift in full.
in ‘the circumstances

30

of the plaintiff’s case and to consider the other suits

been decided in these Courts relating to the
to which the present plaintiff Corporation w
appeal in the Full Court.

the appointment of receivers
by consent, related to airer
Corporation which is not a defendant to

the aircraft of the Central Air Transport Corporation the

in the proceedings in these suits the cases
were separately pub and T am of opinion that

The construction of sub-seetion (2) of

examination of the phrase “‘which he ought

to a defendant who ‘‘fails to appear,
step in the action or other proceeding.’

Approved For Release 2003/

1 have referred, it is quite clear that

its immunity : it is nothing wider than that
down of the rights granted in our law to such forcign sovercign

T have interpreted this sub-section as requiring
of this particular proceeding, to go outside an

As I have said, the judgment in
and the judgment of the Full Court on appeal werc,
aft, the property of the China National Aviation
the present proceedings, as well as o0

Court of first

wte. (
instance,

action or other proceeding fails to continued.

r to take any other step in the
he ought properly to take, the

fully into the matter before

Full Court in the cases and in the

any claim in respect of the

Qtate’’ and it is sub-section 1 of

jurisdiction under which these pro-
{his sub-scction as giving this Court
Sovereign Foreign Power stands upon

and entails no further whittling
States and no

ance has been entered by the defendant to these proceedings
2) that detormines the duty of this Court in such

in such an event shall not go by
nto the matter fully before giving

It is not possible for this Court
1t have raised, whether in fact or

appearcd that would be a matter of
an more than bhearing the case for the

this Court,
examination
and applications which have
subject matter of these proceedings
as a party, and the proceedings on
the application for

present defendant, but
for and against these Corporations
regard may properly be had to them.

section 1 of the Order requires

properly to take,’’ used in relation

or to put in a defence, or to take any other
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S’;’m‘;’,;e As 1 have interpreted section 1 to do nothing other than to confer
Court o Jurisdiction upon this Court to proceed in this action cven though so to proceed

Hong Kon - o . . ol . . - . . )
ogimat . 1mpleads a foreign sovereign State, it is difficult to appreciate what steps the

Jurisdiction. defendant “‘ought properly to take’" as being a foreign sovercign State his normal

No. 33 Tights and privileges remain otherwise unchanged.

The Judge- I am of opinion that this phrase means no more than this: that e¢ven
ment of the ) . ! ! . I A h
Court of first though the forcign sovereign State has stood upon its immunity, the matter must
instance 8 . 8 . . P

. fully be enquired into by this Court and that the phrase ‘‘ought properly to

tinued. ., . .
comme take’’ is rclated to what an ordinary defendant ought to do, and does not imply

any further incursion into the recognised rights and privileges of a foreign

sovercign State. It would cover also the case in which, if the foreign Sovercign
State had entercd an appearance but failed to enter a defence or to comply with
an order made arising out of the proceedings.

In these proceedings, as in the others which were brought before these
Courts, the question of the recognition by His Majesty’s Government, de facto
and de jure, of the Central People’s Government and of the Nationalist Govern-
ment was an esscntial factor and steps were taken in the proper manner to obtain
this information and, although these steps were taken and the information
received in another suit, the statement of His Majesty’s Government, were put

in by the plaintiff in these proceedings, whose case to some cxtent was based

upon this statement. It is convenient therefore to set out the questions ind
answers here :—

Questions,

“1. Docs His Majesty's Government recognise the Republican Govern-
ment of China (the Nationalist Government) as the de jure
Government of China? ‘

2. If not, when did His Majesty’s Government cease so to recognise

that Government?

3. Is the Central Peoples Government or any other Government recog-

nised as the de jure Government and, if so, from what date?

4. Has the Republican Government ceased to be the de facio Govern-
ment (either at the time of moving seat of Government to Formosa
or otherwise) and, if so, from what datc?

Is any other Government recognised as the de facto Government

and, if so, from what date?

6. What is the status of Formosa? Is Formosa part of China o1 is

it Foreign territory vis-a-vis China?

ey}

The replies to the questionnaire are as follows :—

“1. H.M. Government in the U.K. does not recognise Nationalist Gov-
ernment (Republican Government) as de jure Government of Republic
of China.

2. Up to and including midnight January 5th/January Gth, 1950 H. M.
Government recognised Nationalist Government as being de jure
Government of the Republiec of China and as from midnight January
5th/January Gth, 1950 H.M. Government ceased to recognise former
Nationalist Government as being de jure Government of the Republic
of China.
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3 As from midnight of January 5th/Gth, 1950 H.M. Government [fn the

. . Supreme
recognised Central People’s Government as de jure Government of Court of
' 1 i Hong Kon,
the Republic of China. P
Jurisdiction

4 TI.M. Government recognise Nationalist Government has ceased to

be de facto Crovernment of the Republic of China. 1t ceased to be No. 8.
do facto Government of different parts of the territories of Republic gont e

of China as from date on which it ceased to Le in effective contro] Court of firid

instance,
of those parts. conlinued.

5. HI.M. Government does not recognise any governments other than
10 Central People’s Government of the Peoples Republic of China as de
facto Government of the Republic of China. Attention, however,

is invited to the 2nd sentence in answer to question 4.

6. In 1943 Tormosa was a part of the territories of Japancse Empire i
and .M. Government consider Jormosa is still de jure part of that
territory.

On December 1st, 1943, at Cairo, President Roosevelt, Generalissimo
Chiang Kai-shek and Prime Minister Churchill declared all territories that Japan
had stolen from Chinese including Formosa should be restored to the Republic of
China. On July 26th, 1945 at Potsdam, the heads of the Government of United

90 States of America, the United Kingdom and the Republic of China reaffirmed i
“The terms of Cairo Declaration shall be carried out.”” On October 25th, 1i1E
1945, as a result of an order issued on the basis of consultation and agreement ;
botween Allied Powers concerned, Japanese forces in Formosa surrendered to :
Chiang Kai-shek. Thercupon with the consent of the Allied Power Administra-
tion, Formosa was undertaken by the Grovernment of the Republic of China.
At present, actual administration of the island is by Wu Kou Cheng, who has
not, so far as H.M. Government are aware repudiated superior authority of
Nationalist Government.

I am advised that the cffect of recognition by H.M. Government as stated

30 in answer to question 1 to 5 and n particular its retroactive cffect (if any) are

questions for the court to decide in the light of those answers and of evidence
before it. Ends. Copy of letter follows by air.”’

The case for the plaintiff, put with great ability by Sir Walter Monckton,
K.c. was based on three propositions :—

(a) That the Central Air Transport Corporation was wholly owned and
controlled by the Nationalist Government (then in Formosa) and that
on the 12th December, 1949, there was a valid sale by that Govern-
ment to the partnership, General Chennault and Mr. Willauer, a
condition being that the partnership was 0 organise a Corporation

40 to which the physical assets were to be transferred;

(1) that the partnership duly transferred the assets by a sale valid in
American law to the plaintiff Corporation; and

(c) that a change of Government is by succession and not by title para-
mount and accordingly the Nationalist Government was empowered
to cnter into this transaction, still being recognised de jure by His
Majesty’s Government, and that the doctrine of retroactivity did not
apply to this transaction.
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The purchase price was to be paid by bearer promissory notes, without interest,
the first promissory notes to be given by the partnership later to be replaced
by promissory notes given by the Company to be formed. In the event ihe
promissory notes were given directly by the plaintiff Corporation and not in
substitution for those to be given temporarily by the partnership.

The document comprising the contract is a letter from the partnersh:p,
dated the 5th December, 1949, and addressed to the Minister of Commumicatic ns
of the Nationalist Government at Taipeh in Formosa and bears the acceptar ce
of a person styled ‘‘the Vice-Minister of Communications and concurren-ly
Chairman of the Board of Dircctors of Central Air Transport Corporation’ which
1s dated 12th December, 1949, There is another acceptance signed by a pers m
styled the Deputy Sccretary-General of Execcutive Yuan and concurrently Chaie-
man of the Board of Directors of China National Aviation Corporation and dated

the 13th Dcecember, 1949.

There is also a document dated the 12th December, 1949, signed by Yen
Hsi Shan ‘‘Premier concurrently as Minister of Communications’ ordering one
Liu Shao Ting to takc over the duties of Chairman of the Board of Governcrs
of Central Air Transport Corporation in conjunction with his other duties : it is
this Liu Shao Ting who signed the endorsement on the partnership offer of tie
5th December, 1949, on behalf of the Central Air Transport Corporation.

A further letter dated December 12th, 1949, addressed to the partnership
signed by Premier Yen Hsi Shan for the Nationalist Government notifies the
acceptance of the partnership offer, but the plaintiff Corporation bases the s:le
on the letter of the 5th December, 1949, as endorsed on the 12th December of
that year. Finally, the representative of the Nationalist Government in London,
on the 28th December, 1949, notified the then Foreign Secretary of the trars-
action. It was stated for the plaintiff Corporation that Chinese law was to
govern this transaction while it was agreed that the Municipal law of Hong Kong
governed any legal proceedings relating to the aircraft grounded there.

The Nationalist Government had moved during the year from Nanking
to Canton in April, thence to Chungking in October, thence to Chengtu in
November and finaily to Formosa on the 9th December : it purported to bring
its Departments and Ministries with it on its travels and in any cvent the
aireraft and technical equiprment of Central Air Corporation were brought 1o
Hong Kong before September, 1949, while the organisation itsclf appears o
have been moved to Formosa on the 9th of December, 1949.

At the date of this transaction, it is evident that the Nationalist Gover-
ment had no effective control over the mainland of China save possibly in respe -t
of those few arcas of which evidence was given in these proceedings, but it is
equally cvident that no possibility cxisted of that Government being able o
defend these arcas which awaited occupation by the Central People’s Government.

While the Nationalist Government was taking the steps it did to evacuate
to Formosa, the Central People’s Government was not idle, and on the 1-t
October, 1949, issued a decree dismissing the Ministers of the Nationali-t
Government and appointing new ones.  Further by November, the members of
the staff and employees of Central Air Transport had attorned to the Centr:l
People’s Government, and from the L5th November, 1949, the staff and employees
have been paid by that Government,
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An affirmation by Chen Cheuk Jiin in 0.J. Action No. 6 of 1950 contains  [» "

the following :— (tourt of ‘

f’lruu( Aar g ‘

(riginai bl

1 gay that from its organisation in 1942 the Corporation had Juridrcticn.
been administered and controlled as a department of the Ministry of = No. 23

Communications and L say that the Corporation is still a Department of ,’n‘;‘:‘lt"o“fd‘f;m

the Central People’s Government now controlled and administered by the Court of st

Civil Acronautical Administration. T say that the possession, control v i

and management on behalf of the Central People’s Government of all the _ “

i
I
|
|
asscts, properties, cquipment machinery belonging to the Central Air ¢ i alm: da i
!

10 Tyansport Corporation has been at all material times in myself as« Custro.
Managing Director and in the members of the stalf of the Corporation
appointed by me and acting under my instructions and orders to retain
and maintain possession, control and management of this property as

State Property.”’

1 farther say that on the 9th November, 1949, I accepted the
orders of the Central People’s Government of the People’s Republic of
China and went to Peking with the intention of continuing to carry out
the objects for which the State Property was to be used under the laws
and constitution of the Republic of China, namely to fly the routes linking .
20 the cities of Peking-Sh;mgha.i—Tientsin-Hankow-Chungking-Kunming-
Mukden-Lanchow and other citics as well as to connect the said cities of
China with Hong Kong and Bangkok.”

“Prior to my departure for. Peking as stated in Paragraph 8 of this

Affirmation T authorised the Directors of the Business, Finance, Opera-~

tions Departments and other cenior officials of the Corporation to set up

an Emergency Committee for the purpose of consultation on measures te

prevent the officials of the deposed Nationalist Government from getting

~control of, sabotaging, damaging, or tampering with the assets and
propertics of the Corporation or from removing such assets and properties

30 from the jurisdiction of this Honourable Court to Formosa. Among such
senior officials were some of the persons joined as third parties in this

Action.  Other senijor officials of the Corporation are not Third Parties

and were not defendants in any other suits before this Honourable Court.

Acting under my instructions and in continuous communication with me

these senior officials have directed the routine work of the offices, the

neeessary ground malntenance work on the aireraft, and have exercised

complete and absolute possession and control in cvery respeet of all the

assets, properties, aircraft and oal estate belonging to the Corporation,

1 say that I gave the said instructions and orders for and on behalf of the

40 Central People’s Government. 1 further say that the wages of all of the
employces and stail from the 15th November, 1949 have been paid by

the Central People’s Government.”

d
1
i
!
!
i
|

On the 12th November, Mr. Chen Cheuk ldin was appointed by the
Premier of the Central People’s (tovernment General Manager in a communica-

tion in the following terms:—
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4 TO
General Manager Chi Yi Liu,
General Manager Cheuk Lin Chen, and
All Officers and Workmen of

China National Aviation Corporation and
Central Air Transport Corporation.

My hearty welcome to you who rise gloriously to uphold the ¢ wuse
under the guidance of the two General Managers Liu and Chen.

I hereby accept in the name of the Cabinet of the People’s Central

Government of the Chinese People’s Republic the telegraphic reguest

made by you on 9.11.1949, declare the China National Aviation Cor-
poration and the Central Air Transport Corporation to be the property of
the Chinese People’s Republic and exercise (the right of) control of the
saild China National Aviation Corporation and the said Central Air
Transport Corporation on behalf of the People’s Central Government.

I hereby appoint Chi Yi Liu to be General Manager. of the Ciina
National Aviation Corporation and Cheuk Lin Chen, General Managor of
the Central Air Transport Corporation.

I hope all officers and workmen of the said two Corporations
remaining in Hong Kong and Specially Liberated Areas will heresfter
unite in a body under the guidance of the two General Managers Liu and
Chen, heighten their precautions, shatter the secret plots of the reaction-
aries, bear the responsibility of protecting the assets and wait for further
instructions (from me). The (cost of) living for all the officers and
workmen shall be borne by the People’s Central Government. T auain
hope that you will stick to the position of patriots, strive to make progress
and exert yourselves in the cause of establishing the civil aviation er ter-
prise of New China.

Dated the 12th day of November, 1949.
(Sgd. & Chopped) Chow HEn-lo1.™

The position then on the 12th December, 1949, when this contract was
made, was that the Nationalist (Government no longer exercised any cffective
control over the mainland of China; that Government was cstablished outside
Chinese territory; the aircraft were in Hong Kong and the members of the staff
and employces having attorned to the Central People’s Government. bubsequf ntly
the Courts of Hong Kong held, and, with respeet, in my opinjon rightly ield,
that these aircraft, were and had been in the possession and control of the Cesitral
People’s Government. I will refer here to certain extracts from the docurent
of sale :—

““(D) The Government is unwilling to sell or otherwise dispose of said
physical assets or stock except upon the most binding assurances
that after such sale or disposition thcy will not be used in any
way for the benefit of or for the carriage of passengers or g ods
within, to or from the Communist areas of China’’; and

Approved For Release 2003/11/04 : CIA-RDP80R01731R001700040001-3

9t

ot)

44




Approved For R _
elease 2003/11/04 : CIA-RDP80R01731R001700040001-3 k}‘
a3
(6) Chennault and Willauer agrec that the gaid assets shall not be S[:p:f‘;;te
used, directly or indirectly for the benefit of or for the carriage Court of
of passengers or goods within, to or from the Communist areas of Hong Kong

. E) ()riyinal .
China. . Jurisdiction.

I

By normal diplomatic usage, and indeed to be inferred from the terms of the N9 < E

contract quoted above, the then Nationalist (tovernment must have been fully ment of the ]

alive to the probability of the withdrawal of recognition by His Majesty’s&‘;‘t‘;;g: first ‘

Government in the near future and in fact this took place as from midnight centinued. r

5/6th January, 1950, and it is evident that this transaction was a device entered |

10 into with full knowledge by both parties, by which it was hoped that the aircraft ;
might be prevented from passing to the Central People’s Government on its
recognition de jure for the references to “Communist Areas of China’’ must
relate to the areas controlled by that CGrovernment, recognised as the de facto

Government of thosc arcas.

Tt is a transaction inimical to the Central People’s (Gtovernment and indeed,
as the aircraft were nsed for a public purpose within and without China, inimical
to the interests of the Chinese people.

This then is the transaction to which the plaintiff Corporation\submits
the Central People’s Government snccecded after midnight on the H/6th January,
20 1950, basing this argument on the doctrine of succession.

The doctrine of suecession of onc Gtovernment to another rather than by
title paramount has been recognised by judicial decision (United States of America
vs. McRae, Law Reports 8 Equity; Republic of Peru vs. Dreyfus, (1888) 38
Ch. D.; and the American case of the Gruaranty Trust Company V. United States,
Volume 304 United States Reports) and most recently in Boguslawski and an-
other vs. Gdynia Ameryka Linic 2 A.E.R. 1950, and the purposes of and the !
reasons for that doctrine are well established.  There must surely be, In my
opinion, a limit to the scope of the acts to which this doctrine applies; & limit
to the transactions into which a (tovernment, knowing that recognition will
30 shortly be withdrawn from it, may enter.

This transaction was clearly lostile to the present de jure Government of
China and 1 consider hostile to the intercsts of the Chinese people. Counsel
for the plaintiff Corporation did not suggest that the Central People’s Government
would wish to adopt these contractual rights buat submitted that it could not
escape from them and that if his proposition depended on 1ts acquiescence then
_cadit quacstio.  Counsel further stated that the plaintiff Corporation would
consider itself bound by the terms of the contract and would not directly or
indirectly permit the aireraft to be operated in China under the present Govern-
ment.

40 In Boguslawskl v. (tdynia Ameryka Linie, Denning L. J., lays down
the following principles :— '

““On such a succession it 1s obviously desirable that there should be
continuity in the administration of the affairs of State, and the law will
make every presumption in favour of it. Decrees which were passed by
the old Government will remain offective except in so far as the new
Government decides to repeal them. .. o also, it seems to me that the

offers made by the old Government may be lawfully accepted unless they
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have meanwhile been revoked.  There may be a difficulty in enfor:ing
the ensuing contracts because the new Government cannot be impleaded
in our Courts. But the principle of continuity is of paramount mport-
ance. [t requires that the new Government should stand in the shoes
of the old Government in all respeets, except in respecet of acts of mewbers
of the old Government which are ultra vires, or acts which were done
by them not in good faith as trustces for the State but for an alien and
improper purposc. "

“Secondly did Mr. Kwapinski make the declaration in  2o0d
taith or did he do it for an alien or improper purpose? [t was arzued
before us that it was most detrimental to the shipping companies for the
men to leave the ships and thus immobilise them; that the payment of
three months wages 1f they left would have the cffect of inducing them
to leave and was, therefore, unjustifiable; and it was to be inferred that
the purpose of the declaration was to embarrass the new Governmert on
its taking over the ships. If that were the purpose of the declaration, 1
do not think it would be valid.”’

In the transaction now before this Court, I have no hesitation in reaching
the conclusion that not only was it onc designed to embarrass the Central
People’s Government, but it was against the intercsts of the Chinese people and
that it was a transaction incompatible with that trusteeship which every trov-
ernment must assume. The loss of these aireraft in a country so large as China
and with poor communications would be severe. The majority of the staff and
employecs had already attorned to the Central People’s Government, and the
aircraft were only at any time owned by the Nationalist Government solely in
its capacity of trustce. I cannot hold that at the time of the transactior the
Nationalist Government may properly be said to have sold these aircraft for the
purposes of fighting to retain its former territory. In my opinion, this wes an
act of members of the Nationalist Government done not in good faith as tru-tees
but for an alien and improper purpose.

To turn to the question of retroactivity, I would again quote Denning
L.J. (Boguslawski vs. Gdynia Ameryka Linic).

““The retroactive effect must, however, be confined to the acts o the
Government within its proper sphere, i.e. acts with regard to person: and
property in the territory over which it exercises effective control; (See
Banco de Bilbao v. Sancha) or acts with regard to ships whicli are
registered there and whose masters attorn to them; see The Arantzazu
Mendi.  Just as the new Government only gains its right to recognition
by its effective control, so also the extent of the retroactivity is lirited
to the arca of its control.

The relevant period in this case is from Junce 28th, 1945, to midnight
of July 5/6th, 1945. During that weck the TPolish Government ol
National Unity had control only over the territory of Poland itself. It
had no control over the men and ships who were subject to the Folish
Government in London.  During that time, no master of any of :hose
ships attorned to the new Polish Government. It follows therefore that
our recognition had no retroactive effect whatever so far as those mer and
ships were concerned.”
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Tt was argucd for the plaintifl Corporation that since the transaction was n the

: : . . . . Supreme
one which the Nationalist Government, then recognised de Jure, had authority  couwrt of
to enter into, then on the prineiple of suecession it was one to which retroactivity, I"jf,";',’w-’;z;"’

by recognition of the new CGovernment as the de jure Grovernment, could not Jerisdiction
affect. '

No., 33.
r R . L. ) \ The Judge-
To my mind, 1t appears that it is to the acts of the new Government to ment, of he
. v . - - . {
which the principle would apply and it is necessary to consider those acts. o ance first
continued.

The Nationalist Government ceased to be de facto Government of different
parts of China as from the date on which it ceased to be in effective control of
10 those parts and it is to be assumed that the Central People’s Government becarue
correspondingly de facto Government of those areas.  In October 1949, the
Central People’s Government dismissed the Ministers of the Nationalist Govern-
ment and new ministers were appointed in their place.  In November 1949,
the majority of the members of the stafi and employces of Central Air Transport
Corporation in Hong Kong had attorned to the new Government and these Courts
have held that the control and possession of the aireraft in Hong Kong was In
the Central People’s Government. On the 12th November, 1949, the Premier
of the Central People’s Government appointed Cheuk Lin Chen, (eneral Manager
of Central Air Transport Corporation (he had been General Manager since the
20 inception of the Corporation) and fron the 156h November, 1949, wages and
salaries were paid by the Central People’s Government.

Even though the aircraft were in Hong Kong, there 1s 1o doubt that the
Central People’s Government werce in possession and in effective control.  If an
analogy may be drawn between ships abroad, the masters of which have attorned,
and aircraft in similar circumstances, then clearly here is a situation in which
recognition de jure will have a retroactive effect and, in my opinion, that
retroactive effect will go back at least as far as the dismissal of the ministers
of the Nationalist Government in October 1949.

Turther, it must be remembered that the aircraft in this case werc owned,

30 managed and controlled by the (tovernment of China and that the Central Air

Transport Corporation is a department of that Government. T hold therefore

that as from the 1st October, 1949, these aireraft were owned by the Central
People’s Government.

With respect to the actual contract itself, it is to be noticed that it
purports to sell all the physical assets of Central Air Transport, a department
of the Government of China, possessing in addition to the aireraft in Hong Long
property to the value of Hong Kong $6,000,000 in China and a radio station in
Formosa. It is idle to suppose that the assets in China would be affected by
this transaction.  Further, although the property in the aireraft in Hong Kong

40 might legally pass on the oxceution ol the contract, delivery could not be effected
for under the municipal law of Hong Kong, goods which at the time of sale are
in the possession of a third party an acknowledgment by that third party 18
required.  The contract was also exccutory as the promissory notes have not
fallen duc. It is probable that the Order-in-Council would cure the former and
time the latter, but no more effective reprobation of the contract, of which it
had knowledge, could have been made by the Central People’s Government than
by acquiring possession and control of the aircraft in Hong Kong.
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In the Holding therefore as T do that this transaction between the then N tion
Supreme . 8 Ny . .
Court of alist Government of China and the partnership General Chennault and Mr
Homg Kong Willauer is not valid or enforeeable in these Courts, it follows that the plamtifi
Original . . = bt ’ ¢ I
Jurisdiction. Corporation may stand in no Detter position and I find accordingly that the
o laintiff Corporation has failed to establish ownership or right to possession o
No 35 P . ZOTPO , 1p or right to j
The Judge- these aircraft in TTong Kong, the subject matter of this action. It follows furthe
ment of the that T must hold that the ownership and the right to possession of these aircraft

Court of first , . , -
instance, 18 1N the Central Pcople’s GGovernment.

t 1. . . . . . . . PPN
contrmred One point remains on which T must give directions. By section 606 of

the Code of Civil Procedure, a period of six months is laid down within which
an appeal from this decision may be brought. T consider that there must be
finality in this matter and that so soon as possible and accordingly under the
powers vested in this Court by section 4(1) (b) of the Order-in-Council, I direct
that any appeal shall be brought within two months of the date of thig judgment
and that section 606 of the Civil Procedure Code be construed accordingly

This action is accordingly dismissed.
CHIEF JUSTICE,
21.5.51.

No. 34, No. 34,

gffﬁ&’l‘ggi"" AFFIRMATION OF CHEN CHEUK LIN DATED THE 27th DAY OF JANUARY 1850 FILED IN

Cheuk Lin THE COURSE OF INTERLOCUTORY PROCEEDINGS IN ORIGINAL JURISDICTION ACTION

{:fg;;‘;ed to ) No. 6 OF 1850 AND REFERRED TO BY THE CHIEF JUSTICE
Judgment,. IN THE COURSE OF HIS JUDGMENT.

This Affidavit Is hereunder printed with its exhibits attached.

IN THE SUPREME COURT OF HONG KONG
ORIGINAL JURISDICTION
Acrion No. ¢ oF 1950

BETWEEN
CIVIL AIR TRANSPORT INCORPORATED - Plaintiffs.
and
CLAIRE LEE CHENNAULT and WHITING
WILLAUER - - - - - . . _ . _ Defendants
and

S. Y. Ho, W. M. Lau, C. S. Liao, V. L. Zee,
H. T. Mang, T. M. Hung, Kwan Wing,
Y. T. Chow, C. W. Chen, Ben Fong, T.. T.
Loh, Robin Lou, €. K. Su, L. T. Wen,
M. B. Tang, 8. H. Lee, P. C. Cheng, K. 8.
Chen, S. I. Cheng and S. K. Chang- - - Third Parties.

I, CHEN CHEUK LIN ( ) of Central Air Transport Corporation,
Shell House, ground floor, Queen’s Road Central, Victoria in the Colony of 40
Hong Kong, do solemnly, sincerely and truly affirm and say as follows :—

10

pAY |
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1. I am and have been at all material times to this Action the Managing 5{,'[1,,'.2‘,,7“

Director of the Central Air Transport Corporation. Court of
Hong Kony
Original

9. 1 have read the affidavit of James J. Brennan made on the Gth day Jurisdiction.
of January, 1949 and the affidavit of Denis Henry Blake made on the 21st day "4,

of Ja'nuary: —1950 Affirmation
of {’hen

. S . . Cheuk lLin

3. 1In reference to paragraph 2 of the affidavit of James J. Brennan [ referred wo

say that the Central Air Transport (orporation 1s i department of the Central g;g;‘;e“t
People’s Government of the People’s Republie of China. I say that from 1t8 Lontinued.
organisation in 1942 the Corporation had been administered and controlled as a
10 Department of the Ministry of Communications and I say that the Corporation
is still a Department of the Central people’s Government now controlled and
administered by the Civil Acronautical Administration. L say that the possession,
control and management on behalf of the Central People’s Government of all the
assets, properties, cquipment machinery belonging to the Central Air Transport
Corporation has been at all material times in myself as Managing Director and
in the members of the staff of the Corporation appointed by me and acting under
my instructions and orders to retain and maintain possession, control and
management of this property as State Property.

4. TIn reply generally to the affidavits of James J. Brennan and Denis

90 Tenry Blake I say that the People’s Republic of China is being impleaded before

this Honourable Court in respect of its rights to the assets, aireraft, equipment,

machinery, funds, bank accounts and other properties or t0 its use thereof which

are State Property of the said People’s Republic of China. I respectfully say

that I have the right and duty to bring these facts before this Honourable Court

in my capacity of Managing Director of the Central Air Transport Corporation

and on behalf of the present Third Parties and I further respeetfully say that

the Central People’s Government of the People’s Republic of China does not
submit in any way to the jurisdiction of this Honourable Court.

5. With reference to the affidavits generally of James J. Brennan and
30 Denis Henry Blake I say in reply as follows :—

(a) T have been the Managing Dircetor of the Corporation from the time
of its organisation in 1942 and at all times have appointed staff
members, allocated work, and generally directed the affairs of the
organisation.

(h) Some time in April 1949 the Administrative Offices of the Corpora-
tion were removed to Canton from Shanghai, and for convenience of
operation the workshops and equipment were moved to Hong Kong.
I gave orders to the members of the staff located in Tiberated China
to remain at their posts, to maintain installations belonging to the
40 Corporation. Particularly I ordered the maintenance of 42 radio

weather stations throughout the territory of China.

(¢) On the lst October, 1949 by process of rovolutionary change the

Central People’s Government was announced to have taken office by
proclamation of Mr. Mao Tze Tung, Chairman of the Central
People’s Government of the People’s Republic of China.
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(@) The Ministers of State of the erstwhile Nationalist Government and
particularly Yen Hsi Shan, who had removed themselves outside the
territorial limits of the Republic, were dismissed. New Minisiers
of State werc appointed in their place. These facts were wicely
published in the English and Chinese press. I say that as a result
of these events the authority of the dismissed Ministers had in iact
been terminated within the territory of the Republic of China, nd
I verily believe that any acts of theirs were not recognised therca ter
in any Court of the Republic.

6. I say that on the 9th November, 1949 by exercising my right of -<elf
determination as a citizen of the Republic and as the Managing Director of the
Central Air Transport Corporation I decided that the State Property under my
control should continue to be used for the benefit of the people of China. 1
say that at or about this time attempts were made by officials of the depcsed
Nationalist Government to forece me as Managing Director of the Corporation to
transfer the assets and propertics of the Corporation to Formosa, to abandon the
routes flown in China, discontinue the operation of the air lines and in gen ral
to commit such acts as to deprive the people of the Republic of China of public

1y

property and the means of air transportation within China and between Ciina

and the outside world.

7. 1 was advised and verily believe that by obeying the orders of Tuanmo
Chich, deposed Minister of Communications, and other high officials of the
deposed Nationalist Government 1 would be guilty of criminal offences punish.ble
under the criminal and constitutional laws of the Republic of China with life
imprisonment or death. I knew that by so doing I would be depriving thous:nds
of employees of the Corporation in China of their livelihood and that 1 would
be depriving the Republic of China of the public property comprising aircraft,
machinery, equipment, weather directional and climate forecasting facilities and
an important means of national deferce if I had followed the orders of the
deposed Nationalist Government since it had been superseded by the Cer tral
People’s Government as -from the Ist Cctober, 1949.

8. I say that 1 have and had a duty to protect the State proprietary
intercsts in Public and State Property within the confine of the Republic of China
or within the jurisdiction of this Honourable Court against all those whose title
is in conflict with the Republic of China through the duly appointed Ministers
of State. I further say that on the 9th November, 1949 T accepted the orders
of the Central People’s Government of the People’s Republic of China and went
to Peking with the intention of continuing to carry out the objects for wich
the State Property was to be used under the laws and constitution of the
Republic of China, namely, to {ly the routes linking the cities of Peking-
Shanghai—Tientsin-Hunkow—Chungking—Kunming-Mukden-Lanchow and cther
cities as well as to conneet the said cities of China with Hong Kong and Bangkok.

9. 1 say that on the 12th November, 1949 T reccived the authoris: tion
from Premier Chou En Lai and assumed the control of all properties and a-sets
of the Corporation throughout China to use and employ such assets and properties
for the transport of passengers, mail and cargo by air. A copy of the transletion
of this authorisation is attached hereto and marked ““A”.

30

40
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10. I say on the 6th January, 1950 His Britannic Majesty’s Government s{,:l,,,t»:'}f.e
sovered diplomatic relations with the crstwhile Nationalist Government and  Cowrt of
recognised the Central People’s Government as the de jure Government of the Hong Kong

Republic of China. Jurisdiction.

11. I say that on the 13th January, 1950 1 received further instructions | No- 3.
from the Director of the Civil Aeronautical Administration, Mr. Chung Chik of e "
Ping, to take over on behalf of his Administration the asscts and propertics of Cheuk Lin
the Central Air Transport Corporation and to report to him at the earliest in the
opportunity. I have here a copy of a_translation and it is hercto attached and J'dsment,

10 marked ‘“B’’. By these orders the aircraft, equipment, machinery, and other e
assets of the Central Air Transport Corporation are requisitioned by the Central

People’s Government for public purposes.

19. Confirmation of thesc instructions were also sent from Peking by
Cable and Wireless. The cable was sent in ordinary code in which messages
in Chinese are sent. I am shown a copy of a translation and it is hercto
attached and marked ““C’".

13. Prior to my departure for Peking as stated in Paragraph 8 of this
Affirmation I authorised the Directors of the Business, Finance, Operations
Departments and other senior officials of the Corporation to set up an Emergency

20 Committee for the purpose of consultation on measures to prevent the officials
of the deposed Nationalist Government from getting control of, sabotaging,
damaging, or tampering with the assets and properties of the Corporation or
from removing such assets and properties from the jurisdiction of this Honourable
Court to Formosa. Among such senior officials were some of the persons joined
as third parties in this Action. Other senior officials of the Corporation are not
third parties and were not defendants in any other suits before this Honourable
Court. Acting under my instructions and in continuous communication with
me these senior officials have directed the routine work of the offices, the neces-
sary ground maintenance work on the aircraft, and have exercised complete and

30 absolute possession and control in every respect of all the assets, properties,
aircraft and real estate belonging to the Corporation. I say that 1 gave the
said instructions and orders for and on behalf of the Central People’s Government.
I further say that the wages of all of the employees and staff from the 15th
November, 1949 have been paid by the Central People’s Government.

14. I am informed and verily Lelieve that the grounding of the aircraft
belonging to the Corporation was caused by the acceptance as valid a com-
munication purporting to come from China wherein one Tso Chih Chuen, deposed
Dircctor of Civil Aeronautical Administration of the deposed Nationalist Govern-
ment some time about the 15th November, 1949 temporarily suspended the

40 registration certificates of the said aircraft. 1 am informed and verily believe
that this suspension is invalid since the supersession of the deposed Nationalist
Government dates from the Ist October, 1949. 1 say that T have been informed
by Mr. Chung Chik Ping of the Central People’s Government that the suspension
is annulled and the registration certificates have been restored to efficacy. 1
say that this fact has been conveyed to the Director of Civil Aviation of the
Hong Kong Government who rightly refused to accept registration certificates
issued by the Civil Aeronautics Administration of the United States in conflict
with existing and valid registration certificates issued by the Sovereign State
owning the aircraft as Public Property.
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15. 1 say that whatever rights of ownership there are in the atrerft and
properties of the Central Air Transport Corporation within the jurisdiciion o

fong Kong this Tlonourable Court are vested in the Central People’s Government of the

Origina

Jurisdiotion. People’s Republic of China as Dublic Property to be employed solely and

No. 34.
Affirmation
of Chen
Cheuk Lin
referred to
in the
Judgment,

continued.

exclusively for the use and benefit of the people of the People’s Repu blic ol
China. T further respectfully submit that this Honourable Court has no juris-
diction over such property which has at all times been in the possession anc
control of persons holding for and on behalf of the Republic of China.

And lastly, I, the said Chen Cheuk Lin, solemnly, sincercly amd truly
affirm and say that the contents of this my Affirmation arc true. 1)

Affirmed ete.

This is the exhibit marked ‘A’ -eferred
to in the Affirmation of Chen Cheuk lan
dated the 27th day of January, 450

Before me,

(Sgd.) C. D’Almada e Castro,
A Commissioner &c.

To
General Manager Chi Yi Liu,

Gencral Manager Cheuk Lin Chen, and -0
All Officers and Workmen of
China National Aviation Corporation and

Central, Air Transport Corporation.

My hearty welcome to you who rise gloriously to uphold the cause under ;
the guidance of the two General Managers Liu and Chen.

I hLercby accept in the name of the Cabinet of the People’s Centr:.
Government of the Chinese People’s Republic the telegraphic request made by
you on 9.11.1949, ‘declarc the China National Aviation Corporation and tie
Central Air Transport Corporation to be the property of the Chinese People s
Republic and exercise (the right of) control of the said China National Aviation 30
Corporation and the said Central Air Transport Corporation on behaii of the
People’s Central Government.

T hereby appoint Chi Yi Liu to be General Manager of the China Nationil 3
Aviation Corporation and Cheuk Lin Chen, General Manager of the Central A - .
Transport Corporation.
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I hope all officers and workmen of the said two Corporations remaining b{:pz’;’;“
in Hong Kong and Specially Liberated Arecas will hereafter unite in a body under cCourt o:
the guidance of the two General Managers Tiu and Chen, heighten their precau- H’;,’;"{gi’,‘u‘;;”’
tions, shatter the secret plots of the reactionarics, bear the responsibility of Jurisdictn.
protecting the assets and wait for further instructions (from me).  The (cost 5
of) living for all the officers and workmen shall be borne by the People’s Afirmatic
Central Government. I again hope that you will stick to the position of patriots, o Chen
strive to make progress and excrt yoursclves in the cause of establishing the civil referred t.

.. . R in the
aviation enterprisc of New China. Judgment

10 Dated the 12th day of November, 1949. continued
1 hereby certify the foregoing to be the
true translation of the Chinese document
marked ‘“‘A’.

(Sgd.)
& Chow En-lot. (Sgd.) Chan Kwok.Ying,
(Chopped) Court Translator.
27.1.1950.

This is the exhibit marked ‘‘B’’ referred
to in the Affirmation of Chen Cheuk Lin
20 : dated the 27th day of January, 1950.

Before me,

(Sgd.) C. D’Almada e Castro,
& Commissioner &c.
Tor the perusal of
Chi Yi Liu,
General Manager,
China National Aviation Corporation,
Des Voeux Road, Central, and
Cheuk Lin Chen, :
30 Greneral Manager, '
Central Air Transport Corporation,
Queen’s Road Central.

Hereby appoint Chi Yi Liu, CGeneral Manager of China National Aviation
Corporation, to undertake the responsibility of taking over all assets of China
National Aviation Corporation in Hong Kong (and) appoint Cheuk Lin Chen,
General Manager of Central Air Transport Corporation, to undertake the respon-
sibility of taking over all asscts of the Central Air Transport Corporation in
Hong Kong. Apart {rom sending order by mail (the said Officers concerned)
are requested to act in accordance herewith and report as soon as possible.

40 Chung Chik Ping, Head of Civil Aviation Bureau of the DPeople’s Ccntral' _—
Government of the People’s Republic of China. 13th January }gigb KYC

I hereby certify the foregoing to be the

true translation of the Chinese document

marked “*B’.

(S5gd.) Chan Kwok Ying,
Court Translator.
27.1.1950.

0Q
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This is the exhibit marked “‘C’’ referred
to in the Affirmation of Chen Cheuk Lin
dated the 27th day of January, 1950,

Before me,
(8gd.) C. D’Almada e Castro.
A Commissioner &c.

For the perusal of
Cheuk Lin Chen,
General Manager,
Central Air Transport Corporation, 10
Queen’s Road Central.

Hereby appoint Chi Yi Liu, General Manager of China National Aviation
Corporation, to undertake the responsibility of taking over all assets of China
National Aviation Corporation in Hong Kong (and) appoint Cheuk Lin Chen.
General Manager of Central Air Transport Corporation, to undertake the respon:
sibility of taking over all assets of the Central Air Transport Corporation ip
Hong Kong. Apart from sending order by mail (the said Officers concerned:
are requested to act in accordance herewith and report as soon as possible.
Chung Chik Ping, Head of Civil Aviation Bureau of the People’s Central

, . - 1950. 20
Government of the People’s Republic of China. 13th January “SQan’

I hereby certify the foregoing to be the
true translation of the Chinese document
marked “‘C’’,
_(Sgd.) Chan Kwok Ying,
Court Translator.

27.1.1950.
No. 35.
NOTICE OF APPEAL.
Motion _to the Full Court to set aside the Judgment of the Chilef Justice on the Trial of 30

the Action in the First ¥nstance.

TAKE NOTICE that the Full Court will be moved at 10.00 o’clock a.m.
on Tuesday the 21st day of August, 1951 or so soon thereafter as Counsel car
be heard, by Hon. Leo I)’Almada, x.c., Mr. John McNeill, x.c. and Mr
D. A. L. Wright Counsel for the above-named Appellants for an Order that the
Judgment herein of His Honour the Chief Justice given on the frial of this
Action on the 21st day of May, 1951 whereby it was adjudged that the Plaintiffs
had failed to establish ownership or right to possession of certain aircraft, spare
parts, machinery and equipment in Hong Kong and whereby the Plaintiffs’
claim was dismissed may be reversed and that Judgment may be entered for 40
the Plaintiffs in the said action.

- Dated the 20th day of July, 1951.
Wilkinson & Grist,
Solicitors for the Appellants.

N.B.—The 22nd of August is also reserved for the hearing of the appeal.

To The Registrar of the Supreme Court,
and to the Respondents,
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|

No. 36. In the :H

ORDER BY HIS HONOUR MR. JUSTICE TREVOR JACK GOULD AND HIS HONOUR Pp 1
MR. JUSTICE ALWYN DENTON SCHOLES. Hong Kong i

(Full Court in Chambers the 11th day of August 1951). Jffﬁf?f.l?ff;n '1

On hearing the Solicitors for the Appellants and upon reading the Affidavit Order 1»3
of Basil Norman Cooper sworn herein on the 10th day of August, 1951 IT 1S %‘é’;ﬂi“ﬁs o
ORDERED as follows :— ~ servite of

Moticn.

1. That the Appellants do have leave to amend the Notice of Motion
herein by adding the words ** and to the Respondents’’ at the foot

10 thereof after the word Court.”’

9 That service of the Notice of Motion herein be cffected by leaving a
copy of the said notice at the office of the Respondents at Shell House,
Queen’s Road Central, Victoria in the Colony of Hong Kong.

3. That the time speeified in Section 609 of the Code of Civil Procedure
be reduced to 7 days.

Dated the 11th day of August, 1951. ;
. |
(Sgd) C. D’Almada e Castro,
Registrar.
(L.S)
20 No. 37. Mo. 37.
“ Affirmation
AFFIRMATION AS TO SERVICE OF NOTICE OF MOTION _ s to servic
AFFIRMED THE 1ath DAY OF AUGUST 1851, Riu‘fé»:ice of ; F
I', WONG HOI SHING of 2 (Queen’s Road Central, Victoria in the !
Colony of Hong Kong, Clerk to Messrs. Wilkinson & Grist, Solicitors, do

solemnly sincerely and truly affirm and say as follows :—

1. On the 13th day of August, 1951 at 3.00 p.m. [ attended at Shell

House, Queen’s Road Central, Victoria aforesaid, the office of the Central Air

Transport Corporation within this Colony and served a sealed copy of the Notice

of Motion hercin dated the 20th day of July, 1951, as amended on the 13th it

30 day of August, 1951, by leaving the said scaled copy at the said office. At the N i

same bime I left with the said scaled copy Notice of Motion a copy of the Order HY

of Mr. Justice Gould and Mr. Justice Soholes dated the 11th day of August,

1951. Copies of the said amended Notice of Motion and the said Order are
annexed hereto and marked ‘A’ and “B’’ respectively.

And lastly T do solemnly sincerely and truly affirm and say that the
contents of this my Affirmation are true.

Affirmed cte.
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No. 38.
AFFIDAVIT OF BASIL NORMAN COOPER SWORN THE 18th DAY OF AUGUST 1851.

I, BASIL, NORMAN COOPER of 2 Queen’s Road Central Vietor a in
the Colony of Ifong Kong, Solicitor, make oath and say as follows :—

L. I have the conduct of this Appeal on behalf of the Appellants hervein.

2. I am advised by Counsel that it will be nccessary to adduce iresh
evidence at the Appeal by reason of the fact that in the judgment of His Hcnour
the Chief Justice of this Court given on the 21st day of May, [951 he ref-rred
to and relied on a certain Affirmation filed on behalf of the Defendants in inter-

locutory proccedings which took place in previous Actions, namely 0.J. Actions I

Nos. 5 and 6 of 1950.

3. Tt was not foreseen or contemplated that such Affirmation or such
previous proceedings would be referred to or relied on by the learned Trial Judge
and therefore on the hearing of this Action no evidence was produced by the
Plaintiffs to deal with the material matters referred to in the Defendants’ said
Affirmation or in such previous proceedings.

4. The fresh evidence it is proposed to adduce viva voce will be furn:shed
inter alios by Ango Tai and Moon Clien and the leave of the Full Court is scught
that their evidence be given at the hearing of this Appeal.

Sworn ete.

No. 38.
NOTICE OF MOTION FOR AN ORDER FOR LEAVE TO ADDUCE FRESH EVIDENCE BY
WITNESSES ON THE HEARING OF THE APPEAL.

TAKE NOTICE that the Ifull Court will be moved at 10.00 o’clock a.m.
on Tuesday the 21st day of August, 1951 or so soon thercafter as Counse can
be heard, by Hon. Leo D'Almada, x.c., Mr. John MecNeill, kK.¢. and Mr.
D. A. L. Wright Counsel for the above-named Appellants for an Order that
leave be given to the Appellants o adduce fresh evidence by witnesses o1 the

hearing of this Appeal.

Dated this 17th day of August, 1951.

(8d.) Wilkinson & Grist,
Solicitors for the Appellants.

To the Registrar of the Supreme Court
and to the Respondents.
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No. 40. la the
FURTHER QUESTION TO AND ANSWER FROM FOREIGN OFFICE REFERRED TO IN THE ;‘,jj,"l’r’f"(',;
HEARING ON APPEAL BEFORE THE FULL COURT. Houy Kong
A ppellate

Jurisdiction

(NOT PRODUCED PRIOR TO AUGUST 22np 1951)

Subsidiary queslion and answer

No. 40.
Further
Question
to and

Question :  Chiel Justice would be grateful if he could bLe further informed’y| 0
whether H.M.G. rccognises the People’s Government  as having from the
become the de facto soverergn government or the government excr- i

cising effective control on first October, 1949 when it was proclaimed, '
or any other date between that datc and fifth January, 1950, of the
parts of China of which the Nationalist Government had ceased to

be the de facto government.

Answer : H.M.s Government in the United Kingdom recognised . in period
between October 1st, 1949 and 5th/6th January, 1950 the Central
People’s Government was de facto Government of those parts ol
territory of Republic of China over which it had established effective
control and if control was established after October 1st, 1949 as
from dates when it so established control.

No. at. No. 41.

FURTHER EVIDENGE ADDUCED AT THE HEARING BEFORE THE FULL COURT BY F“_"hefl )
LEAVE OF THE COURT ON THE HEARING OF THE NOTICE OF MOTION TO ‘,’I,‘,gg“ﬁ?m"t
ADDUCE FURTHER EVIDENCE. «’tddﬂced'~1b

(Such evidence being extracted from the transcript of the Proceedings and from the t(’,l,lle;‘;;;"g

notes of President of the Full Court).

Evipencs o ANGO TAIT (@)

At present of Taipeh, Taiwan. Have already sworn affidavit in Taipeh
in this action. In June 1949 I joined CATC as technical adviser. 1 came
to Hong Kong end May 1949. 1 remained to end of year. Was in 11.K.
on 9.11.1949.  Chen Cheuk Lin was up to then the President of CATC.
On that day he left for Peking taking 2 of the Corporation’s aircraft. ]
was then Manager of Maintenance and Enginecring Departments. Prior
to his departure Mr. Chen bad not given me any indication of his intentions.
Were then Sccretarial, Operations and Business Department in CATC. 3
departments. My Maintenance and Engineering Department was under
Chen and Moon Chen who was Vice President. He was mainly concerned
with operations.  Up to 9th November I did not hear of any political
trouble in the organisation. — As far as I know up to 9th November no
employee of Central People’s Government had stated openly that swore
loyalty to Central People’s Governinent. Nor up to then had any onc stated
to me that he claimed to hold any part of property for Central People’s
Government. 1 considered myself as employee of the Company and under-
stood it to be solely controlled by Nationalist Government. A day or two
after Chen’s departure I understood an Emergency Committee had been
formed—11-18 members. 1 understood it was trying to take over assets of
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Company illegally.  After Chen C. L. departed 1 was appointed by Miistor
of Communications of Nationalist Government on 11/11, as acting Preside it
of CATC, replacing Chen C. 1. who had been appointed by same Ministry.
He was dismissed. I received order from Minister of Communications wiio
had come to Hong Kong from Taiwan about 11 th November. [ recognise
those 2 documents. 1st is order of appointment of self. — 2nd also 1ssu-d
by Minister of Communications naming me a member of the Board of
Governors replacing C. L. Chen.  They have been in my possession since
handed to me in Hong Kong. Put in marked Appeal 1 & 2. The chops
are the official seal of the Ministry of Communications.  The President 18
the Highest official in the organisation. —After my appointment I appointed
a Mr. Parker as security Chief of CATC. About 16th November.  Objcet
was to prevent the Company's assets being damaged—stolen or otherwise
illegally taken by persons not in the Company’s employment.  This letter
is one I issued to Mr. Parker 16/11/1949 appointing him as Chief of
Security. I identify my signature. Marked Appeal 3. Parker reported
to me regularly. He employed 75 gunards. 1 paid them out of spec al
funds appropriated by the Government for the purpose.  About same thue
I was responsible for putting potices in H.K. papers. About mid-
November. About 6 or 7 papers. Included S.C.M. Post. Also Chinese
newspapers for 8 days. I produce a copy of S.C.M. Post of Saturday
19/11/1949 containing the notice T had inserted. Put in Appeal 4. It
was a notification to employees.  All staff conspiring with Chen dismisred
ote. About 80-100 came forward. I continued paying them until Januery
1950. End of January. 80-100 of CATC only. The instruction to keep
off the premises was not obeyed by those persons who did not register i.e.
the balance of the cmployees. Whole staff of CATC was about 300-400.

Of those 80 or 100 who remained loyal, werc there any in fairly Ingh
positions in the Corporation?

Yes, there were.

Could you name one or two of them?
Mr. Moon Chicn.

What was he at that moment?

He was then a former exccutive Vice-President.  He was then appoinied
a5 the adviser of the new management. Then Mr. Harvey Toy.

What was he?
He was Scerctary of the Operations.

He was Sceretary of the Operations department and that was one of the
three divisions of CATC?

Yes. And then Mr. Henry Hsu.

Who was . . .. ?

Chief of General Affairs.

And anybody else?

And the legal adviser of the Company, Mr. Norman Chien.

Now Mr. Parker, during this time, was carrying out his duties, carrymg
out the instructions you issued to him?
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Was he able to continue carrying out your instructions in regard to the Lot o1
3 1 ong ey,

control of the aircraft? Anpeltan s

He was able. He had been able to take possession of the aircraft of the Jwidicton
company up to a time as reported by him that he was no longer able to ~.. a1

maintain them and he had to withdraw. Further
evidence f

That would be from what date? ' Augo Ty
As I recall it, that was around the 5th and 10th of December. the u;f:m,;;

on Appea:

Wright: He will be giving evidence about this himself, my Lords. continued

Q.

A.
Q.

A.

Q.
A.

I think as a result of his having to relinquish control, the other employees
took over, is that right, on Kai Tak?

That is what I understood.

Now as a result of the other employees taking control, I think that you,
in consultation with Mr. Chen and the minister, instructed your solicitors
to obtain an 1n]unct10n Is that right?

That is so.

Do you recall the date of that?

A few days—round the 24th of November.

Wright: My Lords, I want to put in now the injunction obtained in 0.J.

Q.

A.

Action No. 518 of 1949. The Court file is before your Lordships but 1
have copies of the injunction here.

Mr. Tai, would you just formally identify this as the injunction that was
obtained on the 24th November?
Yes.

Wright : My Lords, that is a copy of the injunction appearing on the official

£

POPOFOFOPD b Opo

. file.  Perhaps you could put that in as an'exhibit now?

Now Mr. Tai, did you try to put this injunction into effect?

Yes, T did.

What did you do, whom did you give it to, or whom did you instruct to
try and enforce this injunction ?

I was then informed or told to appoint someonc of the company to deliver
the injunction. . . .

Whom did you appoint?

Mr. King.

You appointed him to serve the injunction?

Yes.

On the persons?

Yes.

Was he able to do that?

He did finally, at a second time, serve.

Did you know whether the Court Bailiff attempted to enforce the injunction?
The Court bailiff refused the first time to go and actually served on the
sccond time as I have mentioned becausc of lack of police support as
promised.

He tried to serve it first? At least you tried to get him to serve it first,
is that it? And he was unable to do it?

- Approved For Release 2003/11/04 : CIA- RDP80R01731R001700040001 -3
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He accompanicd Mr. King.
Tle accompanicd Mr. King the first time?

Yes. . .. He did not go. i
He did not go the first time.  Why was that? \
We were promised police support. . .. i

But as that was not forthcoming the bailiff did not serve the injunction? i
Yes.
So you got Mr. King to serve it the second time? J
That is so. 1 understand, also, accompanicd by the bailiff then the secord

Now the following day, that is the 25th, T think that the persons named
as defendants got what 1 call a counter-injunction, a preservation order, do
you recall that? l

Yes.

(That is on the same file, my Lords). T want you to identify that as the
counter-injunction obtained by the defendants. That was served on yo,

wasn’t 16?

Yes.

It ordered you mnot to remove from the premises the property affected by

your injunction.  You see that in para. 2: that the plaintiffs (that 1s your 20
Corporation) do not remove from the premises concerned the property

affected by the injunction obtained by you. Now when that injunction wis

obtained, T think that on the advice of your solicitors you did not make any

other active effort to regain physical possession and control of the assets at

Kai Tak?

That is right.

You awaited the outcome of the legal proceedings?

Yes, we were told to await the legal procedure. 1
By your solicitors? . g
Yes. 30
Actually T think the position is quite clear. Your own, ihe 1mjunctin

obtained by you, by your Corporation, was never obeyed ?

That is corrcct.

No. 42.
EVIDENCE OF WILLIAM ROBERT PARKER.

Witness: WILLIAM ROBERT PARKER (from the witness-box).
(Witness sworn in the witness-box. Examination by Wright :)

Q.
A.
Q.
A,
Q.
A.

By whom were you cmployed at the moment, Mr. Purker?

Civil Air Transport Incorporated.

Civil Air Transport Incorporated, and your appointment in that (ompanvy? 4
Chief of Security.

You know Mr. Ango Tai—the first witness?

Yes.
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Do you remember whether, during the month of Novemiber, he appointed
you—in November 1949-—to any position or issued you any instructions?
Yes, I have full recollections of such.

What date was it please?

November the 16th.

Do you identify that letter? (Kxh. No. Appeal 3).

1 identify this as a letter given to me. (lovered my appointment by Mr.
Ango Tal.

Did you give anybody a copy of your letter of appointment?

Copy of the letter of appointment or rather a letter covering that letter of
appointment was given to Mr. Mackintosh, Commissioner of Police.
Who gave it to him?

I gave it to him personally.

I sce. Was that the same day or the next?

The following day.

And what were your instructions from Mr. Ango Tai?

My instructions from Mr. Ango Tai were given to me on the afternoon of
the 16th November after T had accepted the appointment and were to the
offect that I shall get together a number of men to be used at Kai Tak
Airport as guards from a security point of view.

Over what property ?

They were to take over the guarding of aircrafts which were parked at
Kai Tak Aerodrome.

And belonging to whom?

Formerly the property of CATC and also CNAC.

And any other property, any other assets?

Assets which were contained in the workshops at Kai Tak and also assets
which werc stored in various buildings in Kowloon.

.1 think your appointment was, although you haven't stated it yet, 1t

appears in the letter as sccurity officer—that is your appointment ?

That is correct.

Well now, this is on the 16th November.  Did you get to work straight
away ?

The first number of men were posted by me personally at Kai Tak between
11 p.m. and 12 midnight on the 16th.

How many men? :

As near as I can recollect at present, 14 men.  Definitely not less than 12.

. And where did you post them, what were the instructions you gave them?

Those men were posted on patrol duty covering the complete area of Kai
Tak Airport whereon the planes in question were parked.

And what about the. . . . That particular night had you anyone looking
after the machinery cte.?

From the night of the 16th onwards, we have men posted for observation
purposes and with the knowledge of the police at various points such as
Diamond Hill or Canton Road.

Yes, but I am really concerned with the aerodrome.
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Yes, there were 11 points altogether and they were all covered.
Did you meet with any opposition posting these guards?
None whatsoever.

Did any of the other employees, any of the employees of the CATC, inter -
fere with you?

Never on any occasion.
The following day did you employ more men, that is, on the 17th?

On the 17th, with the assistance of the police, T was able to obtain on their
recommendation a number of men which brought the total to 75.

And what did you do with them? 10
70 of those men were used to cover the airport in three shifts for 24 hours.
The other 5, specially picked men, were put at the airport for supervision
purposes.

How were they able to get in and out of the airport.  Did they get the
relevant passes?

They were put on the airport by me with the approval of the Commissioncr
of Police and also Mr. Hamilton who was then in charge of Kai Tak Aii-
port.

Did they have any passes?

They had a temporary pass. 20
To what extent had they control or possession of these aircraft and spare
parts?

Well, from my point of view, I posted the men at each end of the parking
lot and we had patrols moving amongst thie aircraft—between the aircrait
I should say—from point to point. These men were checked continualiv
during the day and night.

How long had you these men on Kai Tak. How many days?

As T sald before, we posted the first number of men during 11 p.m. and
12 midnight on the 16th and I maintained them there approximately i
days. , 30
Was there any interference by the employees of CATC on the airport?
During that period, no opposition whatsoever.

When eventually did you take them away and why did you have to take
them away?

It was either between the forenoon of the 21st November or the forenoon
of the 22nd—I am not definitely certain which day, I was called by the
Commissioner of Police who informed me that he decided the guards posted
by me at Kai Tak must be withdrawn. The Commissioner of Police at

the same time instructed me to call on Mr. Todd, Secretary of Chinese
Affairs. 40

Did you have any interview with him?
I had an interview with Mr. Todd early in the afternoon.
And as a result of that interview. . . . ?

As a result of that interview, all the guards, special guards rather, were
withdrawn, from™ Kai Tak by my instructions, the last leaving Kai Tak
not later than 10 p.m. the same day.
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Tak, do you know? Homg Kare
After that, they were placed under the control of people appointed by the Appellat:

And after that what happened to the aircraft and these spare parts on Kai

Jurizsdictic n.

other parties. -
Mo. 42,

Who were placed not by you? Evidence « -
William

I beg your pardon? Eohert
T'arker,

Placed under the control of persons appointed by the other party?
Not by me. My people were then withdrawn.

Not with your approval?

Not with my approval.

continued,

No. 43. MNa. 43
Fvidence « ¥
EVIDENCE OF MOON-FON CHIEN. M‘;:;:-[;:u
Chien.

MOON-FON CHIEN : Sworn: Xn by Mr. Wright.

o >

I think your present residence is in Taipeh, Taiwan?

Yes.
And you joined the CATC, Central Air Transport Corporation, in December
194572 :

Yes.

As Operations Manager?

Yes.

And in May 1949, you were appointed executive Vice-President of CATC?
Yes.

And you were appointed to that position by the Ministry of Communications?
Yes.

You came to Hong Kong when in 1949, Mr. Chien?

In May, 1949.

How long did you stay in Hong Kong?

I stayed up to December 6th, 1950.

So that’s well over a year and a half after you arrived here?

Yes.

I think that it was on your instructions, issucd towards the end of July,

1949, that Mr. Ango Tai removed the technical equipment of the Corpora-
tion to Hong Kong.

That 1s correct.

It appears to me, there is evidence already given by Mr. Ango Tai on his
Affidavit that it was this gentleman Mr. Chien who instructed Mr. Ango
Tai in July 1949 to remove the technical equipment of the Corporation to
Hong Kong and that move was completed by the 1st September, 19497

Yes.
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You knew the then President of the CATC, Mr. C. L. Chen? You know
him and you knew him?

Oh yes.
You were in Hong Kong in October, 19492
Yes.

Do you remember having a conversation with Mr. C. L. Chen towards the
end of October?

Yes.

And did it relate to the changing political scene in China?
It related to that.

Yes, well what was said between you?

He wanted to know what were my reactions to what we were going to do
when the United Kingdom recognised the People’s Government.

Was he settled or fixed in his own mind as to what his course was going
to be then?

He didn’t give me any indication then.

He gave you no indication. What date was that approximately ?

Towards the end of October approximately around the 24th.

Did you give him any indication of what your intentions were?

Well at that time I didn't give him any indication but I certainly told h.m
that 1t wasn’t my idea —things like that.

What was not your idea?

My idea was that we couldn’t turn over since the Ministry of Communica-
tions appointed and trusted us in such a position.

Did you say that he didn’t give you any indication of what he intended to
do?

Yes.

Did you gather from what he said to you that he had made up his mind
or not what to do?

No.

He gave no indications of his intentions one way or the other, is that right ?
He didn’t gave me an indication from my conversation whether he was
taking orders from them or he was going to, all he wanted to know is what
we were going to do if recognition did come.

You know that he went to Peking on the 9th November ?

After he left.

Had he discussed the matter with you before he left?  Did he tell you
that he was going to go?

Well . . er . . I had no assurance that he was going.

Did you know of anybody in the organisation who had come out into the

open’ before the 9th November and said that they were going to side with
the Central People’s Government?

No.
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In your appointment you control the Operations side of the CAT'C? [ the
. - iy fé [H'EI".?
Court of
ilong Kony
Yes. A ppellate

J urisdictio.

And you dealt specially with the pilots of the Corporation? o

Evidence o
YGS. Moon-Fon

(hien,
contfinued,

How many pilots were there approximately ?
We had over 80 first pilots, what we call “* captains.”’

Did any of them go over and side with the Central People’s Government
side ?

Only 2 of them who flew the two aireraft out of Kai Tak.
Those were the only two that went over.
They were the only two that had left.

Mr. Ango Tai had said that hetween 80 or 100 of the then employees of
the CATC did not go over—between 80 and 100.

That’s right.

Are the pilots that you mentioned in addition to those figures?

~ Yes, they -are additions to the 80.

They are additions to the . . .
They are over 20, additional to the 80.

Now you recall that the CATC obtained an injunction against certain em-
ployees of the Corporation in November. Do you recall that?

Yes, T recall that.

Now from the time that C. T.. Chen went to Peking up to the time that
this injunction is obtained, were you in constant touch with Mr. Ango Tai?

Yes, T was.
And Mr., Tuanmoh Chich?
Yes.

He was the then Minister of Communications of the National Government
here in Hong Kong.

Yes.
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mmthe (). And you recall Mr. Ango Tai inserting notices in the newspapers in b ong
Supreme -

Court of I{Ol’lg ?
Hong Kong

Appellate A, Yes.
Jurisdiction. Q

Issuing instructions to the employees of the Corporation?

No. 44, ) ) |
Transcript of A. Yes, I recall that.

Proceedings T o e ‘ o 9

ou Appeal, Q. Were those nstructions obeyed

continued, A NO.

No. 44. No. 44.
g;gg;;g;g;;f TRANSCRIPT FROM THE WIRE-REGORDER OF THE RECORDED PROCEEDINGS ON THE
on Appeal. HEARING OF THE ABOVE APPEAL, ON 215t & 22nd AUGUST, 1851. 1)

Coram: Gould, S.P.J.
& Scholes, dJ.

Mr. D'Almada:

My Lords, 1 appear with my learned friends Mr. McNeill and Mr.
Wright on the instructions of Mr. Cooper of Messrs. Wilkinson & Grist or
behalf of the appellant in this case. It is an appeal from a judgment ol mj
Lord the Chief Justice, Sir Gerard Howe, dismissing the claim of the }lain
tiff, appellant, in this casc and, as your Lordships would have noticed in you
file, there is to be heard beforc the appeal proper a notice of motion for leave
to adduce further cvidence. 1 take it your Lordships will want me to dea' :*
with that now before I go any further with my main argument.

Gould J.: Yes.
D’Almada:

As your Lordships know, previous to the bringing of this acticn an
Order-in-Council was made and this application for leave to adduce further
evidence at the hearing of the appeal arises by reason of the interpretation
placed upon a certain section of that Order by my Lord the Chief Justice. It
your Lordships have the order before you, 1 would ask you to look, for the
purposes of this application, at Section 1, subscction {2) of the Order. Your
Lordships will find that in File D at pages 17 and following.  Iis Majesty. 30
your Lordships sec by this Order, directed that (and here I read Sectimn 1, ;
subsection 2) “‘if a defendant in any such action or other proceedings fails to :
appear or to put in a defence, or to take any other step in the action or other
proceeding which he ought properly to take, the Court shall notwithstanding
any rule cnabling it to give judgment in default in such case enquire into
the matter fully before giving judgment.””  That scction, my Lords, fell to be
interpreted by my Lord the Chicf Justice and he came to the conclusion, as
is evidenced from his judgment, that by reason of that section he was entitled
to look at all the previous proceedings in connection with this and othe- kin-
dred matters. That your Lordships will find in his judgment at p.102 of the 4
records prepared for your Lordships. File A, my Lords, page 102 and the
paragraphs to which I refer your Lordships are the penultimate and the last
paragraph on that page and then we go on overpage. He says, my Lords, in
the second last paragraph on that page: |

e

s —




Approved For Release 2003/11/04 : CIA-RDP80R01731R001700040001-3

115
¢ This Court is directed that judgment in such an event shall not \,":')r‘f;w
go by default and that this Court shall ‘enquire into the matter fully ‘s ar
before giving judgment.’ H?ZZ:/ZI/‘;;:'I

Jurisdictica,

These words are difficult to interpret. It is not possible for this

Court to consider what defences the defendant might have raised, ,r:,f;u?gt f
whether in fact or in law, had the foreign sovereign State appeared that Proceeding.
would be a matter of spe011l.1t1011 but in my opinion it must mean more ‘c’:m’?,f"f’::?i
than hearing the case for the plaintiff in full. T have interpreted this
subsection as requiring this Court, in the circamstances of this particular

10 proceeding, to go outside an examination of the plaintiff’s case and to
consider the other suits and applications which have been decided in
these Courts relating to the subject matter of these proccedings to which
the present plaintiff Corporation was a party, and the proceedings on
appeal in the Full Court. As I have said, the judgment in the applica-
tion for the appointment of receivers and the judgment of the Full Court
on appeal were, by consent, related to aircraft, the property of the
China National Aviation Corpm ation which is not a defendant to the
present proceedings...... "

In pursuance of that decision, my Lords, you will sec on page 107 of the
20 record that Sir Gerard Howe looked at an affidavit filed by Mr, Chen Checuk
Lin in 0.J. Action No. 6 of 1950 from which he sets out in his judgment
threc long paragraphs. Those paragraphs read as follows:
‘! I say that from its organisation in 1942 the Corporation had been
administered and controlled as a department of the Ministry of Com-
munications and I say that the Corporation is still a Department of the
Central People’s Government ncw controlled and administered by the
Civil Aeronautical Administration. I say that the possession, control
and management on behalf of the Central People’s Government of all
the assets, properties, equipment machinery belonging to the Central Air
30 Transport Corporation has been at all material times in myself as
Managing Director and in the members of the staff of the Corporation
appointed by me and acting under my instructions and orders to retain
and maintain possession, control and management of this property as
State Property.’’

“ I further say that on the 9th November, 1949, I accepted the
orders of the Central People’s Government of the People’s Republic of
China and went to Peking with the intention of continuing to carry
out the objects for which the State Property was to be used under the
laws and constitution of the Republic of China, namely to fly the routes
40 linking the cities of Peking-Shanghai- Tientsin-Hankow- -Chungking-
Kunming-Mukden-Lanchow and other cities as well as to connect the
said cities of China with Hong Kong and Bangkok.”

Prior to my departure for Peking as stated in Paragraph 8 of this
Affirmation I authorised the Directors of the Business, Finance, Opera-
tions Departments and other senior officials of the Corporation to set up
an Emergency Committee for the purpose of consultation on measures
to prevent the officials of the deposed Nationalist Government from get-
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6{;;,{'2‘7;@ ting control of, sabotaging, damaging, or tampering with the assets and
Cowrt of properties of the Corporation or from removing such asscts and pro .
iang Kong perties from the jurisdiction <f this Honourable Court to Formosa
Jurindiction. Among such senior officials were some of the persons joined as thir:
No. 44 parties in this Action. Other senior officials of the Corporation are
Transeript of not Third Partics and were not defendants in any other suits befor:
Proceedings this Honourable Court. Acting under my instructions and in continuous

on Appeal,

ontinied. communication with me these senior officials have directed the routine

work of the offices, the necessary ground maintenance work on the aiu-
craft, and have excrcised complete and absolute possession and contrci 10
in every respect of all the assets, properties, aircraft and real estate
belonging to the Corporation. 1 say that T have the said instructions
and orders for and on behalf of the Central People’s Government. i
further say that the wages of all of the employces and staff from the
15th November, 1949 have been paid by the Central People’s Goven -
ment.”’

And following on that, my Lords, there is set out the letter of appointmert
by which the Premier of the Central Feople’s Government appointed Mr. Chen
Cheuk Lin General Manager. My Lords, it will be our submission in the
course of the hearing of this appeal proper that my Lord the Chief Justice wes 20
wrong in concluding that those words in Section 1, subsection 2 of the Order-
in-Council enabled or authorised him to go outside the evidence adduced in th 3
case and to consider such matters as he did in fact consider. The point ut
the moment, my Lords, is this, that at the hearing of the action the plaintif’s
were not informed by my Lord the Chief Justice that he was going to do so.
Had he so told us cither at the hearing or by summoning counsel before him
before any question of delivering judgment in this case, then an opportunity
would have been given to the plaintiffs to meet this evidence. As it 1s, the
first we heard of it, my Lords, was when judgment was handed down. 1t 1s
our submission therefore, my Lords, that this is really akin to a matter arisir g 3C
ex improviso, so to speak, in the course of the hearing and to which leave
would be given to call rebutting evidence had the matter been brought to the
attention of counsel before the conclusion of the case. That not beng so, it
is our submission that it is within the discretion of this Court and the oniy
proper exercise of that discretion to allow this evidence to be given now, not
only on gencral principles as to what evidence is admissible in the Court f
Appeal, but also by virtue of Section 4, subsection 1(a) and (b) of the Order-
in-Council.

Section 4 (1) , my Lords, reads thus:

““4. (1) For the purpose of an action or other procgeding or referen e 40
or for the purpose of any appeal which may be brought in accordance
with scction 8 of this Order, a Court shall have power—

, (a) to hear cvidence, to summon witnesses, to take evidence
on affidavit and to call for production of documents;

(b) (this is not really as important as (a) ) to give such dires- :
tions as it shall think fit to enable justice to be done, and, in particuler, ‘
but without prejudice to the generality of the foregoing power, to give
directions......

e




Approved For Release 2003/11/04 : CIA-RDP80R01731R001700040001-3
117

Now, my Lords, I decem it convenient that this matter should be dealt with [» the
here and now on the basis that your Liordships will not decide until you have Cotrt o)
heard further argument on the point whether or not the Chicf Justice was right Hong Bouy
in coming to his conclusion with regard to the ambit of the scction under Jusidictoin.
which he did in fact consider evidence which was not adduced before him. y
: . . . . - . Na. 44

I respectfully submit that is really the more convenient method of dealing with Tianserip: of
the case so that what your Lordships should do now, I submit, is this, admit Proceedin.s
our evidence as against the cvidence looked at by my Lord the Chief Justice on Apper.
and later the question will fall to be argued whether or not he was right in

10 admitting that evidence. [f he was right, then you would have the evidence
in rebuttal before your Lordships. 1f he were wrong then of course you would
strike out that evidence upon which he relied as well as the cvidence we called
in rebuttal perhaps. I may mention to your Lordships at this stage, that the
point that my Lord the Chicef Justice was wrong in coming to the conclusion at
which he arrived in connection with the words ‘‘shall enquire fully” will be
argued in the course of the appeal proper by my learncd friend Mr. McNeill
together with other points of what 1, for want of a better term, call the points
of municipal or civil law while 1 deal with the international law applicable to
this case. I submit, my Lords, there 1s no question whatsoever that in the

90 circumstances of the case, unprecedented circumstances indecd, because 1 have
never heard of a case, and you would not in the absence of the Order-in-Council
such as we have in this case heard of it, a case in which a judge had gone out-
side the evidence, come to a certain conclusion and then presented his judgment
upon that evidence plus such cvidence as was led before him. In these cir-
cumstances, quite clearly my Lords on the broadest general principles as well
as on this section 4 of the Order-in-Council, [ submit that this evidence should
now be admitted.

Gould J.: Mr. D’Almada, it is your submission that no notices at all was

given by the learned Chict Justice of his intention to rely on any parts of
80 the records of earlier cases?

D’Almada: So far as I can see from the records, my Lord, and from my own

recollections.

Gould J.: T understood that there was at least one passage in which he asked
learned counsel whether he would be considercd justified in referring to admis-
sions made in the previous cases?

D’Almada: That may be so, my Lord.  But then, of course, the difficulty
there is this, Counsel in reply to that said “No.”” In addition, of course,
there is this point to be considered, how we shall know what his Lordship is
going to look at? You sce, he only had a roving commission over the whole
40 of the previous proceedings and it Is very difficult my Lord......
Gould J.: He was referring to the judgments and of course the judgments of
both courts contain this particular affidavit set out.
D’Almada: Yes. Judgments, my liord, in connection with the particular
proceedings before the Court at the time. This is an entirely different pro-
ceedings.  And, my Lord, not only on the judgments but also on the evidence
led in those proccedings.
Gould J.: But was it not agreed in the Court of Appeal or in the Full Court
previously that those were the facts on which the Court could rest its deci-
sion? It may have been agreed, for the purposes of the argument—I don’t
50 know.
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D’Almada: For the purposes of the argument in the receivership procecdings
certain facts were agreed. Subsequently when this action was started, my
Lord, further cvidence becime available and thercfore the position is different.
And 1 would have no quarrel with what your Lordship said if in fact my Lord
the Chicf Justice had said, “‘Now Sir Walter Monckton—he was then
addressing the Court in this case, my Lord—1I propose to look at this, that
and the other” in which cvent of course we would have been utterly wrong

‘n those circumstances to ignore the cvidence and merely rest our case on a
submission that the Chief Justice was wrong in proposing so to do. Tht is
not the position, my Lord, and it would have been impossible, my Lord,
physically to forestall any possible looking at the cvidence by my Lord the
Clhief Justice. I didn’t know what he was going to look at. You coudn’t
produce evidence n rebuttal by anticipation, so to speak, without knowing
what that evidence is going to be. Apart altogether, as 1 am reminded by
my learned friend Mr. Wright, is the fact that all these statements set out
for the purposes of one proceeding are not necessarily binding upon the p: rties

in another proceeding.
Gould J.: Those proceedings were between, in esscnce, the same parties?
D’Almada: That is so, my Lord.

Gould J.: One of the parties did not appear before the Chief Justice ir this -

case. 1 would imagine that you would regard any intimation from the Chie’
Justice to go outside to include all of the evidence given by the other side......

D’Almada: My Lord, with respect, that would have made the case aimost
‘nterminable because we would have had to meet every possible point vhich
might be looked at by the learned Chief Justice.

Gould J.: I agree.

D’Almada: I think in the circumstances, my Lord, by reason of the fact that
he didn’t state definitely that he was going to look at that evidence, there
is no question but that in the proper cxercise of his discretion and under the
powers conferred upon this Court by the Order-in-Council this evidence thould
now be admitted.

Gould J.: Well T think that you should at this stage state what porton cr
portions of the affidavit you take exception to and indicate what the nature o

the evidence you propose to call.

D’Almada:  As your Lordships please. Would it suit your Lordships if my
Jearned friend Mr. Wright dealt with that aspect of the matter? He 1s
handling the evidence on this part of the case.

Gould J.: Yes.

Wright: My Lord, we take particular exception to what Mr. C. L. Chen
stated in the last paragraph of his affirmation as set out in the judgment of
my Lord the Chicf Justice. That appears on the top of p.108 of File A. He
says there, Mr. Chen, that:

(X4

Acting under my instructions and in continuous communication
with me these senior officials have directed the routine work of the
offices, the necessary ground maintenance work on the aircraft, and
have exercised complete and absolute possession and control 1n every
respect of all the assets, ete.”
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My Lord, that is not the case, and we have evidence here which we propose  J7 e
to call if your Lordships grant permission to show that far from Mr. Chen  Court of
and those persons who were taking instructions from him effecting complete ”;Wid’[(;t’;fl
and absolute possession and control of the aireraft and spare parts which are, Juidiction,
after all, the subject matter of these proceedings right up to and including

99nd November which was quite some time after Mr. Chen departed for Peking, Tn:;';'crﬁk of
we were in control of the aireraft and the assets out on Kai Tak Airfield. Proceedings
We also take particular exception to the statement contained in the ﬁrstzgag,ﬁff;l‘
paragraph of that affidavit as set out in the judgment. That is contained on '
p-107 of Tile A. "I say that from its organisation cte.”” If your Lordships

will glance at the second sentence in that paragraph it says T say that the
possession, control and management on behalf of the Central People’s Govern-

ment of all the asscts, propertics, equipment, machinery belonging to the
Central Air Transport Corporation has been at all material times in myself

as Managing Director.”” Now, my Lords, there Mr. Chen is saying that at

all material times, which no doubt includes the period starting on the 1st of
October, he held possession, control and managenment on behalf of the Central
People’s Government. We will Jead evidence to show that nothing of the sort
occurred at all: that up to the 9th November, the date that he departed for
Peking, there was never a breath from him or from anybody else that he was
holding, managing and controlling these asscts on behalf of the Central
People’s Government. Now, my Tords, when that affidavit was filed, we take
exception to the whole of the affidavit but I am pointing out the two portions

to which we take particular exception and two portions which were incorrect.

That particular affidavit was directed in interlocutory proceedings to the actual
possession and control and the wrongfulness or the rightfulness of that parti-

cular possession and control, that is, the quality of the possession and control

was really immaterial because the main point at issue was that of impleading

and once possession and control was shown, it didn’t matter whether that
possession and control was wrongful or otherwise. But in this particular case

before vour Lordship it is a very important issue indeed as to whether the
possession and control was rightful or wrongtul because impleading has been
cradicated by the Order-in-Couneil. Now the purpose of the additional evidence

which we intend to adduce before your Lordships is this, that from the
material period, the first of October, up to the date of recognition, the
National Government of the Republic of China was the de jure recognised
Government and, in the cyes of the Courts here at the time, the only persons

entitled to possess and control these assets legally were those people who were

taking their instructions and orders from the de jure recognised (overnment

and our evidence will show that the properly appointed officers of the Cor-
poration and so properly appointed by the de jure recognised (rovernment

who were here in Hong Kong during that period and that their instructions
properly given were ignored bv the persons who, at a certain point during

this period, proclaimed that they were lolding for and on behalf of the Central
People’s Government as yet unrecognised. It is important to bring that aspect

of the case before the Court in these proceedings, my Lords, because whether

the possession held by those people holding for and on behalf of the People’s
Government was right or wrong is the important issue. It didn’t matter from

the point of view of the interlocutory proceedings because the impleading could

be availed of.

Gould J.: Was that so put before the Chief Justice in the lower Court?
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Wright:  No, it was not because we didn’t realise that he was going to avil
himself of this evidence and that point was not raised at all, my Lords.  He
has availed himself, my Lords, of a finding as regards possession which did
not take into account and did not require fo take into account the wrony-
fulness or rightfulness, the quality of the possession. That is an important
point now and the reason it is important is because the Chief Justice, v
availing himself of this particular evidence, has put it in issue and it is orly
right from the point of view of justice, my Lords, that there should be cvidence
on the record to meet this to show that those who were properly appoint d
by the then de jure recognised Government issued instructions which shouid
have been obeyed but were ignored.  The three witnesses whom we propcse
to call, my Lords, if your Lordships grant us leave, are Ango Tai, who was
the principal officer of the Corporation here in Hong Kong at the mater al
time and also Mr. Moon Chicn who was also a high official in the organisati m
and a governor on the Board of Governors of the CATC at the time, and also
on the point as to whether we had effective control and possession right up to
the 29nd November, we intend to call a Mr. William Parker, who was
responsible for the men out in Kai Tak who did hold possession and control
for us on the airfield.

Gould J.: Up to the 22nd November?

Wright: Yes, up to the 22nd November. That shows that Mr. C. L. Chen’s
affidavit is utterly wrong when he says that they had complete and absolute
possession and control in every respect at all material times.

(N.B. From this point and for the next 23 minutes, owing to a rnechanical
defect, no verbatim recording of the proccedings is available. The Court of
Appeal orders this lacuna to be filled by a transcript of the notes of the Appeal
Judges. See latter at end of this record).

(Here follows the evidence of Ango Tai alrcady extracted and appearing at
pp. ... of this record and the evidence of William Robert Parker appearing at
pp. ... of this Record). _

D’Almada: May it please vour Lordships. My Lords, this appeal arises out
of the learned Trial Judge’s dismissal of the claim of the Plaintiffs, appellants,
which you will find set out in the document No. 5 of File A prepared for your
Lordships in this matter. That, my Lords, is the Statement of Claim wh ch
sets out:

«“1  The Plaintiffs are a Corporation incorporated under the laws of

the State of Delaware, United States of America and registered a. a
Foreign Corporation under the laws of Hong Kong.
9. The Defendants at all material times were an unincorporated coin-
mercial enterprise operated and controlled by the National Governmeni of
the Republic of China. The said Government was the sole owner of
the assets of the Defendants.

3. By a Contract reduced into writing and concluded on the [2th day
of December 1949 the National Government of the Republic of China
for the consideration of U.S.$1,500,000:00 sold to the partnership firm
of Chennault and Willauer all the assets of the Central Air Transport
Corporation including forty aireraft situated on the airficld at Kai Tak
in the said Colony of Hong Kong together with all spare parts, machin.ry
and equipment for use in relation thereto situated in the said Colony.”
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The Statement of Claim then goes on to deal with the contract whereby the  /n

. . o L. * " R Supreone
partnership sold the assets together with the assets of the China National conrt
Aviation Corporation to the Plaintiffs, that is, the CATC, for the consideration ¢n £ong

, . Appellate
of U.S8.$3,900,000:00. Paragraph 5: Jurisdic ion.
M : LY o No. a1,
““5. By reason of the foregoing the Plaintiffs are the sold owners and Tranecsint of
entitled to posscssion of the assets referred to in paragraph 3 abovvl’mfudr g
situated in the Colony of Hong Kong.” on Sppe L,

continued .

It then refers to the Order-in-Council in these terms:

“6. By virtue of the Supreme Court of Hong Kong (Jurisdiction)
Order in Council 1950 and dircctions made by His Excellency the
Governor thereunder the aireraft, spare parts, machinery and equip-
ment referred to in paragraph 3 above are detained by the Director,
Civil Aviation Department pending the determination of ownership or
right to possession thercof.”

¢ The Plaintifts’ Claim:—

A declaration that the plaintiffs are the owners of the aircralt, spare
parts, machinery and equipment mentioned in paragraph 3 hereof and/or
that the plaintiffs are cntitled to possession thereof.”

I am not going to trouble your Lordships with any reference to the interlocu-
tory proceedings before the trial of this action nor do I think it necessary,

- subject to anything which may fall from your Lordships, to refer to any

of the evidence; suffice it for my purpose, my Lords, in this appeal to refer
to vou the various passages in the judgment of the learned Trial Judge, after
which T shall deal with the law and endeavour to convince your Lordships that
the learned Trial Judge was wrong in the conclusion at which he arrived and
which resulted in the dismissal of the claim. Before going on to the judgment
itsclf, however, I think it necessary to draw to your Lordships’ attention the
Order-in-Council and, in particular, section 1(1) of that Order which reads:—-

““1(1). In any action or other proceeding concerning the aircraft which
may be instituted in the Supreme Court of Hong Kong after the date
of coming into operation of this Order, it shall not be a bar to jurisdic-
tion of the Court that the action or other procceding impleads a foreign
Sovereign State.”

In connection with that, my Lords, your Lordships know the cardinal prin-
ciple of sovereign immunity which may be summarised thus; Once a forcign
sovereign State claims the possession of certain property either of itsell or
through somebody else then, however that possession was obtained, even though
it might be in breach of our criminal law-—and I am dealing of course with
property within our jurisdiction—the Courts will not enquire into the matter.
And, if T may use a colloquialism, my Lords, the attitude of the Court is
“Hands off.”” That, my Lords, is the ordinary rule. Thus by Section 1 (1)
of this Ordinance, impleading is expressly excluded from any consideration in
this action and in this appeal and the Court is thereby enabled to examine
into the naturc of the possession and control, if uny, ol persons who purport

L: CIA-RDP80R01731R001700040001-3
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‘S,Izzfpff,fm to hold, or purported to hold, the property on behalf-—in this case—of { i
court of  Central People’s Government.  Another document to which 1 think 1 shoud
Hond fron? vefer your Lordships before dealing with the case more particulacly is te
Appellate . . 1y 2 . . v
Jurisdiction. questionnaire which vour lLordships will find set out in cxtenso in t e
47 ) : P .
No a4 Judgment of the learned Trial Judge at pages 103-105. On those pages of
0. . . . - - -
Transeript of the judgment which set out the questions put to, and the answers given by,

Proceedings - tlhe Secretary of State and the questions being:
on Appeal,

continued. Q. "L Does His Majesty’s Giovernment recognise the Republican Gover -
ment of China (the Nationalist Government) as the de ju e
Government of China?”

And it may be more convenient, my Lords, instead of reading all the questions 1C
and then the answers to refer after each question to the answer.  The answer
to this question (1) my Tords, is overpage:

A. 1. H.M. Goveinment in the U.X. Does not recognise Nationali-t
Government (Republican Government) as de jure Government
of Republic of China.”

Q. 2. If not, when did His Majesty’s Government cease so to recognis .
that Government?*’

A. 2. Up to and including midnight January 5th/January 6th 1950
H.M. Government recognised Nationalist Government as beiny
de jure Government of the Republic of China and as from mic . 20
night January 5th/January 6th 1950 H.M. Government cease:l
to recognise former Nationalist Government as being de jure
Government of the Republic of China.””

Q. 8. Is the Central People’s Government or any other Governmen:
recognised as the de jure Government and, if so, from wha:
date?”’

A. 3. As from midnight of January 5th/6th 1950 H.M. Governmen:
recognised Central Teople’s Government as de jure Government
of the Republic of China.”

Q. 4. Ias the Republican Government ceased to be the de facto Govern 30
ment (either at the time of moving seat of Government f
Formosa or otherwise) and, if so, from what date?”’

A. 4. H.M. Government recognise Nationalist Government has consed
to be de facto Government of the Republic of China. Tt ceased
to be de facto Government of different parts of the territories of
Republic of China as from date on which it ceased to be in
effective control of those parts.”’

Q. “'5.  Is any other Government recognised as the de facto Governmen
and, if so, from what date?”’

A. %5, H.M. Government does not recognise any governments other 40
than Central People’s Government of the Teople’s Republic o
China as de facto Government of the Republic of China.  Atten
tion, however, is invited to the 2nd sentence in answer tc
question 4.,

i ; - 80R01731R001700040001-3
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Having just read that sentence I don't propose to read it again, my Lords. In the

Supreme

Tourt of
Q. 6. What is the status of Formosa? 1Is Formosa part of China or Hfl’fzpflg‘,:‘f
is it Foreign territory vis-a-vis China?”’ Jurisdiction

. . . . . No. 44.
A. 6. In 1943 Formosa was a part of the territories of Japanese Empire Transcript ot
and TI.M. Government consider Formosa is still de jure part of gg"ﬁfgﬁﬁ“

that terrltory. continued.

On December 1st, 1943, at Cairo, DPresident Rooscvelt,
Goneralissimo- Chiang Kai-shek and Prime Minister Churchill declared
all territories that Japan had stolen from Chinese including Formosa
10 should be restored to the Republic of China.  On July 26th 1945 at
Potsdam, the heads of the Government of United States of America, the
United Kingdom and the Republic of China reaffirmed ‘‘The terms of
Cairo Declaration shall be carried out.’ On October 25th, 1945, as &
result of an order issued on the basis of consultation and agrecement
between Allied Powers concerned, Japanese forces in Formosa surrcn-
dered to Chiang Kai-shek. Thereupon with the consent of the Allied
Power Administration, Formosa was undertaken by the Government of }l
the Republic of China. At present, actual administration of the island |
is by Wu Kou Cheng, who has not, so far as H.M. Government arc ’
20 aware repudiated superior authority of Nationalist Government.

I am advised that the effect of recognition by H.M. Government
as stated in answer to question 1 to 5 and in particular its retroactive
effect (if any) are questions for the court to decide in the light of those
answers and of cvidence before it.”’

The appellants’ case, my Lords, or rather the plaintiffs’ as it then was, you
will find summarised on the same page of the judgment immediately below
what I have just read. You will sec that the judgment says:

o The case for the plaintiff, put with great ability by Sir Walter
Monckton, K.C. was based on three propositions:—

30 (a) That the Central Air Transport Corporation was wholly owned and
controlled by the Nationalist Government (then in Formosa) and
that on the 12th December, 1949, there was a valid sale by that
Government to the partnership, General Chennault and Mr.
Willauer, a condition being that the partnership was to organise a
Corporation to which the physical asscts were to be transferred;

(b) that the partnership duly transferred the assets by a sale valid in
American law to the plaintiff Corporation; and

(¢) that a change of Government is by succession and not by title para-
mount and accordingly the Nationalist Government was empowered
40 to enter into this transaction, still being recognised de jure by His
Majesty's Government, and that the doctrine of retroactivity did
not apply to this transaction.”’
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fnihe My Lords, on this judgment of Sir Gerard ITowe, no question arises as to the
335::'2’,; validity of the contract between Messrs. Chennault and Willauer and the p ain-
tong Horg tiffs and all T need say with regard to that is to remind your Lordships that
Turindiotion. that aspect of the case was dealt with in the evidence of Mr. Marias piven
before the learned 'rial Judge in which, to summarise the matter, he said
Trﬂ‘;'cl?ggof that this is a valid sale put through according to American law by a Bill of
DProcoedings - Sale whereas by our law a deed would be required.  With regard to the con-
on Appesl, 4 act between the Nationalist Government and General Chennault and Mr.

continied. . . . .
e Willauer, T ask your Lordships to look at p.106 of the judgment, the second

paragraph beginning on that page dealing with the matter right down to the |

next three paragraphs:
o The document comprising the contract is a letter from the }art-
nership, dated the 5th December, 1949, and addressed to the Min ster
of Communications of the Nationalist Government at Taipeh in Forriosa
and bears the acceptance of a person styled ‘the Viee-Minister of ( om-
munications and concurrently Chairman of the Board of Director- of
Central Air Transport Corporation’’ which is dated 12th December,
1949.  There is another acceptance signed by a person styled the Deputy
Secretary-General of Executive Yuan and concurrently Chairman of the
Board of Directors of China National Aviation Corporation and dated
the 13th December, 1949.

There is also a document dated the 19th December, 1949, signed
by Yen Hsi Shan ‘Premier concurrently as Minister of Communications’
ordering one Liu Shao Ting to take over the duties of Chairmar of
the Board of Governors of Central Air Transport Corporation in con-
junction with his other duties: it is this Liu Shao Ting who signed the
endorsement on the partnership offer of the 5th December, 1949, on
behalf of the Central Air Transport Corporation.

A further letter dated December 12th, 1949, addressed to the prt-
nership signed by Premier Yen Hsi Shan for the Nationalist Govern-
ment: notifies the acceptance of the partnership offer, but the plair tiff
Corporation bases the sale on the letter of the 5th December, 1949,
as endorsed on the 12th December of that year. Finally, the revre-
sentative of the Nationalist Government in London, on the ¢8th
December, 1949, notified the then Foreign Secretary of the transaction.
It was stated for the plaintiff Corporation that Chinese law was to
govern this transaction while it was agreed that the Municipal law of
Hong XKong governed any legal proceedings relating to the aireraft
grounded there.”’

The only comment T have to make at this stage upon the contracts helw en
the Chinese Government and Messrs. Chennault and Willauver, my lords. is
by way of a reference to the third-last paragraph of the judgment at p.11% in
which after reviewing the position the learned Chicf Justice finds that this w as,
in a sense, an executory contract and he finds also that by reason of the eircv m-
stances, into which of course I shall examine very much more carcfully later in
the course of my argument, the Central People’s Government had reprobated
the contract. Any question, my Lords, with regard to the contract being ot:er
than a complete contract will be dealt with, if necessary, by my learncd fricnd
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Mr. MecNeill, suffice it for me to say at {hix moment this, that we do not J[n e |
admit that it was an cxeeutory contract. It i« our case that by this contract Conrt of
the property in the aireraft in Hong Kong passed to the partncrship. The ’{;’;;’M{m’g’
consideration was the promissory notes which were made, and paxd over, Jurisdiction.
handed over; the fact that those promissory notes werc not then due, possibly Ne. 4 :
. o ] . o. 44. I E
not even now due, does not aflect the matter.  And when, my Lord the Chief Transcript of ik
TJustice talks about rcprobation, he is really saving that by reason of the fact, P“’Z%diﬂfs |
as he finds it, the Central People’s Government was entitled to repudiate the O fined. 1
contract. 1t will be our case, my Lords, that whatever the Central People’s
10 Government did, in the circumstances of the case, the matter is not one bit
affected, the property having passed, that property now being in medio, no
longer in the possession and control of the Central Pcople’s Government.
Tmpleading being out of the picture, there is nothing to prevent judgment in
terms of the Statement of Claim and delivery ol these goods, the aircraft in
question, to the plaintiffs. My Lords, the first point on which, with respect,
I quarrel with the judgment of the learned 'Trial Judge, you will find set
out in the sccond paragraph of his judgment at p.100 of the record where he

Says,

“« The Central Air Transport Corporation, it is agreed, is unincorporated

20 and a department of the Government of China, inasmuch as from its
organisation in 1942 it has been administered and controlled first as

a department of the Ministry of Communications and now as a depart-

ment of the Central People’s Government controlled and administered

by the Civil Aeronautical Administration.”’

My Lords, there is no question but that we agreed that this corporation was
an unincorporated one, rather a contradiction in terms, but that is so, my
Tords, but there is no question equally that we did not agree that this was
a department of the Government of China. Nor, of course, do we agree, as
scems to be suggested by the judgment, that that organisation had from 1942

30 been administered in the control first of the department and now as a depart-
ment of the Central People’s Government. — Your Lordships may recall of
course that in the earlier proceedings, the receiver proceedings, it was then
the view of the plaintiffs that this was a department of the Government but
since the hearing of these proceedings, my Lords, and since the inception of
this action No. 269 of 1950, further evidence came to light. That evidence
was led before my Lord the Chicf Justice and, unless your Lordships wish
me to refer to it now, I propose merely to give you the reference.  That
evidence your Lordships will find in Rile B, page 8 which is the evidence of
one Wong Kuang. I your Lordships wish to look at the evidence later, may

40 T refer vou to pages 15 and 16 of the same file, where the legal aspects are
dealt with by Dr. Tnanmoh. If T may return how to the judgment, your Lord-
ships will find that further reference to the fact that this is a (Government
department is made. At p.107. Your Lordships may turn to this, the evidence
of Mr. Chen Cheuk Lin, which 1 have already read, my Lords, that 1s, the
affidavit filed by that gentleman, sworn by that gentleman in O.J. Action No.
G of 1950. Hwven if it is, as he calls 1t, a Government department, that is the
cocond reference to the fact that it is a department in this judgment at p.112
in the third-last paragraph. Again, my Lord, the Chief Justice, says that this
is a department of the Government of China. He says:—
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In the “ With respect to the actual contract itself, it is to be noticed thut it
Conrt of purports to sell all the physical assets of Central Air Transport, 1 de-
Hf;gelll‘;"t’:/ partment of the Government of China.”’

Jurisdiction- 1t is our submission, my Lords, that the only evidence in support of the fact

No. 44. that this is a Government department is that of Mr. Chen which evidence,
gfggjgg;gtg;’f as I have alrcady mentioned, we say the learned Trial Judge should not have
on Appeal, looked at. Let me make it clear, my lLords, that whether or not this is a
continved. Grovernment department, our submission is that the case for the appel ants

is not one whit affected.

Gould J.: That is what I hoped you would make clear, the importanca of
this distinction between emanation and a department.

D’Almada: My Lords, if T may deal with that later in its proper place?
Gould J.: Yes.

D’Almada: Thank you. Your Lordships recall the word ‘‘cmanation’ was
used more than once by Sir Walter Monckton when he addressed the learned
Trial Judge and it is our submission, my Lords, that this is not a Govern-
ment department in the strict essence of the term, for reasons which become
manifest from an examination of the evidence. You will see, my Lords. for
example, that the revenues of this organisation do not form part of the budget
of the Nationalist Government. There are other reasons too and I shall go
into them later, my Lords, if I may. That, my Lords, is the first pomt I
ask your Lordships to note in our argument against this judgment. The
next one, my Lords, is this, that the learned Trial Judge found that the
recognition of the Central People’s Government by His Majesty’s GGovernment
had, in this case, a retroactive effect qua the property outside the terr. tory
over which the Central People’s Government had effective control. The reison

~ why he so found, my Lords, being that certain persons in possession and
control of these aircraft had attorned to the Central People’s Government.
That your Lordships will find at p.111 and 112 of the judgment. Your I ord-
ships will note that at the top of p.111 the Trial Judge quotes from the
Judgment of Lord Justice Denning in Boguslawski’s case and T won’t WOITy
your Lordships with that just now because I am going to deal with Bogus-
lawski’s case in full. Having set out those passages in Lord Justice Denning’s
judgment, he goes on to say:

It was argued for the plaintiff Corporation that since the transaction
was onc which the Nationalist Government, then recognised de jure,
had authority to enter into, then on the principle of succession it was
onc to which retroactivity, by recognition of the new Government as the
de jure Government, could not uffect.

10

3

To my mind, it appears that it is to the acts of the new Govern- 40

ment to which the principle would apply and it is necessary to consider
those acts.”

He then considers the acts, my Lords, in the next paragraplh, the longest
one. T think T had better read that, my Lords, as well as the next paragraph
following. He says:—

““ The Nationalist (Government ceased to be de facto Government of
different parts of China as from the date on which it ceased to b~ in
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effective control of those parts and it is to be assumed that the Central
People’s Government became correspondingly de facto Government of
those areas. In October 1949, the Central People’s Government dis-
missed the Ministers of the Nationalist Government and new ministers
were appointed in their place.  In November 1949, the majority of the
members of the stadf and cmployees of Central Air Transport Corporation
in Hong Kong had attorned to the new Government and these Courts
have held that the control and possession of the aircraft in Hong Kong
was in the Central People’s Government. On the 12th November,
1949, the Premier of the Central People’s Government appointed Cheuk
Lin Chen, General Manager of Central Air Transport Corporation (he
had been General Manager since the inception of the Corporation) and
from the 15th November, 1949, wages and salaries were paid by the
Central People’s Government.”’

My Lords, a number of these findings of fact made by the learned Chief Justice
in this paragraph arc subject to the same objection, open to the same objec-
tion, as we made to the evidence of Mr. Chen, my Lords. For that, they are
matters extraneous to the evidence filed in these procecdings. But to return
to the point I am dealing with, the next paragraph goes on as follows:—

““ Even though the aircraft were in Hong Kong, there is no doubt that
the Central People’s Government were in possession and in effective
control. If an analogy may be drawn between ships abroad, the mas-
ters of which have attorned, and aircraft in similar circumstances, then
clearly herc is a situation in which recognition de jure will have a
retroactive effect and, in my opinion, that retroactive effect will go back
at least as far as the dismissal of the ministers of the Nationalist
Government in October 1949.

This finding of the Trial Judge, my I ords, is based. as I say on a passage in
the judgment of Lord Justice Denning in which he said that had the masters
of certain Polish ships concerned in that action attorned to the new Polish
Government, the Lublin Government, then certain consequences would have
followed. DBut the facts in that case, my Lords, were very special indeed.
as I shall show your Lordships when I come to examine them and, once on
the point my Lords, with great respect to the learned Trial Judge, the fact
that the Central Pcople’s Government purported to dismiss the ministers of the
Nationalist Government cannot affect the position one whit for this reason, my

Lords. Right up to the 6th January, 1950, His Majesty’s Government

recognised the Nationalist Government as the de jure Government of China.
No Government can function without ministers, my Lords. Those ministers,
in my submission, continued in office until withdrawal of recognition. That
is for the purposes of our laws, my Lords, and our jurisdiction. Until that
time, the minister accredited to the Court of St. James by the Nationalist
Government was recognised as such and there i1s no question of any retro-
active effect of a dismissal such as was made, or even if that dismissal, as
my Lord the Chief Justice finds took place in October 1949, no question of
that dismissal being cffective having regard to the fact that throughout the
period, the Nationalist Government was recognised by His Majesty’s Govern-
ment as the de jure Government of China. I go even further, if necessary,
and say this, if, as happened for example in the case of the Abyssinia or
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even in the case of the Spanish civil war, you had contemporaneously de jure
recognition of one Government and de facto recognition of another, both
officially accorded, the situation would be no different, my Loords, because 1n
fact, insofar as the acts of the de jure Government are concerned, that Govern-
ment being recognised, its ministers are also recognised and any attempt by
the de facto Government to take the line ““Well we have dismissed your
ministers and thercfore they cannot function' is something, my Lords, wiich
cannot be countenanced by this Court having regard, as I say, to the fact that
you have two Governments recognised in my illustration, one de jure and .ne
de facto. I can quite understand this, if you say that the minister of ihe
de jure government has no power in the area over which the de facto Govern-
ment has control, that is another matter entirely. DBut we are dealing, my
Lords, with property outside the jurisdiction of the de facto Government,
outside the area over which they had cffective control.

The third point in my enumeration, my Lords, is the finding of the
learned Trial Judge that this sale to Chennaualt and Willauer was device of
the Nationalist Government, that is, something, my Lords, mala fide or car-
ried out for alien or improper purpose. That also, my Lords, is to a very great
extent based upon the judgment of Lord Justice Denning in the Boguslawskl
case and perhaps, the better to make my poing clear, I will read to your Liord-
ships from that judgment. It is reported in (1951) 1 K.B. beginning at
p.162 and the passage—and it is only the passage with which your Lordships
need concern yourself for the moment, upon which the judgment of the Trnal
Judge is based, you will find, towards the end of p.182. You will find 1+ In
paragraph E of page 373 of (1950) 2 A.K.R. My Lords, Lord Justice Lien-
ning, after having examined the advantages of continuity and the question of
succession of a new Government to the old Government, then talks about
rights and obligations which have become vested under the old Governmient
remaining intact unless the new (overnment passes a decree of divesting them
if it had been able to do so: He then goes on to cxamine the positior of
curators appointed by the old Government and says this, my Lords, about 8
lines from the end of that particular paragraph:

““ Qo, also, it seems to me that offers made by the old government nay
lawfully be accepted during the time of the new governmient, uniess
they have meanwhile been revoked.  There may be a difficulty in
enforcing the ensuing contracts, because the new government cabngt be
impleaded in our courts. But the principle of continuity is of pira-
mount importance. It requires that the new government should stand
in the shoes of the old government in all respects, except 1n respecy of
acts of members of the old government which were ultra vires or ucts
which were done by them, not in good faith as trustees for the State,
but for an alien and improper purpose.’

Now there is no hint of a suggestion in the judgment of the learned F'rial
Judge of any question of ultra vires in this case. ~ What he does examine 1s
the bona fides of the transaction and he comes to the conclusion wrongfully,
as I submit, that the transaction was mala fide and carried out for an ¢lien
or improper purpose. And in connection with that, 1 ask your Lordships to
look first at p.106 of the judgment. My Lords, I have lost for the morient
that part of the judgment which my Lord the learned Trial Judge talks anout
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a device, But, for the purposes of my argument, it matters not—I will come [ th+
to it later. If you will look at the bottom of p.106 of the judgment you will bt v
scc he says this, after sctting out the moves made by the Nationalist Govern- #ons B ony
ment in 1949 from Nanking to Canton, thence to Chungking, thence to J",pr(/w on,
Chengtu, and finally to Tormosa, and to the fact that they purported to bring No m
it to the parties and ministries with it on its travels and the fact also that panserict of
technical equipment were in Hong Kong before September 1949 while the Proceeditus

T A
organisation itself appears to have moved to Formosa. He says this: o e

© At the date of this transaction, it is evident that the Nationalist Govern-
ment had no effective control over the mainland of China save possibly
in respect of those few areas of which evidence was given in these pro-
ceedings, but it is equally evident that no possibility existed of that
government being able to defend these arcas which awaited occupation
by the Central People’s Government.”’

Then, my Lords, you will see as T read on later, that this is one of the reasons
why the learned Trial Judge came to the conclusion that this was a device and
mala fide. T ask your Lordships to note the tense he employs in that particular
paragraph. He says ‘At the date of this transaction, it is evident’’. It is
just as if he were saying ‘‘It is evident that at the date of the transaction
something or other was or was not so.”” In other words, it will be our case
that, in coming to the conclusions of fact which he did arrive at, the learned
Trial Judge was not looking at matters as at the date of the transaction but
ex post facto. He says, with regard to the possibility of defending certain
arcas, again ‘‘It is equally cvident’ he says. It may be, my Lords, that at
the date of the transaction it was already so evident but it matters not to
our case because this rcally is not the foundation for the finding that the
transaction was mala fide. That, your Lordships will see, comes later. It
is onc of the cumulative reasons for that finding. Pass thcn my Lords if you
please, to p.109 of the judgment. You will sce there, my Lords, that the
learned Trial Judge says this:

‘* The position then on the 12th December, 1949, (that is, immediately
after referring to Mr. Chen’s affidavit and his letter of appointment)
when this contract was made, was that the Nationalist Government no
longer exercised any effective control over the mainland of China; that
Government was established outside Chinese territory; the aircraft were
in Hong Kong and the members of the staff and employees having
attorned to the Central People’s Government.  Subsequently the Courts
of Hong Kong held, and, with respeet, in my opinion rightly held, that
these aircraft were and had been in the possession and control of the
Central DPeople’s Government. I will refer here to certain extracts from
the document of s "

Pausing there for a moment, my Lords, there is no finding by the learned
Trial Judge that the Nationalist Government could not function outside China,
that is to say, in IFformosa. Indeed he could not have so found and, from my
recollection of the history of those proceedings, there isn’t anybody who so
stated categorically. So, the fact that the Government was established in
Formosa outside Chinese territory was not a consideration except qua the device
or the mala fides of those transactions. And when he -agrees with the
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decision of the Courts of Hong Kong in other procecdings, your Lordships o
course will bear in mind the fact that in those proccedings sovercign immunin
was 1n the very forefront, and was the cause of our downlall, Having set
out those facts, my Lords, Sir Gerard Howe goes on as follows.  He se:o
out certain extracts from the documents of sale. These arc —

** The Government is unwilling to sell or otherwise dispose of said plysiead
assets or stock exeept upon the most binding assurances that afte- such
sale or disposition they will not be used in any way for the benefit of
or for the earriage of passengers or goods within, to or from the Com-
munist arcas of China; and

Chennault and Willauer agree that the said assets shall not be used,
directly or indirectly for the benefit of or for the carriage of passengers
or goods within, to or from the Communist areas of China.

Then he goes on as follows:—

** By normal diplomatic usage, and indeed to be inferred from the terms
of the contract quoted above, the then Nationalist Government must have
been fully alive to the probability of the withdrawal of recognition by
His Majesty's Government in the near future and in fact this took place
as from midnight 5/6th January, 1950, and it is cvident that this
transaction was a device entered into with full knowledge by both prties,
by which it was hoped that the aircraft might be prevented from pessing
to the Central People’s Government on its recognition de jure for tha
references to ‘‘Communist Areas of China’’ must relate to the areas
controlled by that Government, recognised as the de facto Government
of those areas.”’

My Lords, to criticise this passage I must examine it again piece by Hiece.
"By normal diplomatic usage’’ says the learned Trial Judge “‘and indeed to be
inferred from the terms of the contract, the then Nationalist Government must
have been fully alive to the probability of withdrawal of recognition b His
Majesty’s Government.”” My Lords, it is casy enough to come to a conclusion
like that after the 5th/6th January, 1950 because you have then after events
to guide you on your findings. But [ ask vour Lordships where, in the terms
of this contract, or from normal diplomatic usage, is there the least evilence
that about the time of this contract it should have become obvious to the
Nationalist Government that withdrawal of recognition was going to be made
I say, with great respect to the learned Trial Judge, but here again he is
Judging cvents and examining the value of evidence in the light of afte:
events.  He says “‘It is evident that this transaction was a device enterec intc:
with full knowledge by both parties by which it was hoped that the aireraf:
might be prevented from passing to the Central People’s Government on its

recognition de jure.”’ [t presupposes, my Lords, that evervbody was assuming

in the first week of December 1949, that recognition of the Central Pecple’s
Government was imminent and, of course as I say, when you have three o1
four wecks later de-recognition of one Government and recognition of another,
it is casy enough to make a statement like this, when you consider the matter
after that change. But if this matter were regarded, as it should have been
regarded, as for example if it had been dealt with, my Lords, before the 5th
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January, 1950, or if, look at it in this way, at the time when the Nationalist
Government was rccognised de jure there was even contemporaneous de facto
recognition of the Central People’s Government, still I say, my Lords, there
is no justification, looking at it in the light of the events of that time, for the
suggestion that the reason why this transaction was entered into was merely
this, as a device to prevent the property falling into the hands of the Central
People s Government on recognition de jure.

Gould J.: Why do you say “‘Even if there was de facto recognition’?

D’Almada: Well, I am putting it as high as possible against myself, my
Lords.

Gould J.: Dut is there any doubt about the de facto recognition?

D’Almada: Oh unquestionably with great respeet. I am talking about the
time, at the time my Lords you see, not now. Now, of course, your Lord-

ships, the position is quite different.  On the 6th of January, there was

de-recognition of the Nationalist Government, there was de jure recognition
of the Central People’s Government and then, insofar as the areas over
which the Central Pcople’s Government had effective control, that recognition
dated back as de facto recognition. That 1s to say, to the 1st of October,
1949, when the Central People’s Government was set up.  But T still deny
that there was any question of de facto recognition outside the area, that is
to say, qua the plopelty of the Nationalist Government in Hong Kong while
it was so recognised.

Gould J.: Yes, T only wanted to clear up that point. Tlere is one passage
where the Chief Justice said that it can be assumed that de facto recognition
extended to Communist China, that is the People’s Government, as from the
time when they actually attained control. There is no nced for any assump-
tion becausc that was the subject of a further answer......

D’Almada: No, my Lord. T make it quite clear that by the Gth January,

1950, de jurc recognition of the Central People’s Government had the effect

of retroactive de facto recognition of that government over the areas controlled
by that government but no further.

Gould J.: Yes.

D’Almada: Now, my Lords, the question of bona fides and mala fides of a
transaction like this has to be examined in the light of the true facts and the
true facts are these; here, in December, 1949, there was a Government re-
cognised de jurc. The other Government, the Central People’s Government,
was to all intents and purposes an insurrcctionary Government, my Lords,
however successful 1t might have been by that time. And to conclude from
subsequent cvents, that is to say, the recognition of the insurrectionary
Government that the object of the old legitimate Government was mala fide
is, I submit, entirely wrong. Iater on, when I come to examine the Bogus-
lawski’s case, 1 shall submit to your Lordships that the only question of mala
fides that can be considered by the Courtin a case of this kind, is mala fides
in the sense of real fraud, that is to say, if for example in this case, the sale
had been carried out with the object of personal enrichment on the part of
some ministers of the Government. And I shall make a point also, my Lords,
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that on a question of the rival merits of different foreign governments. this
Court cannot enter wherefore my Lord the Chief Justice went far beyond whas
any Court would do in the circumstances on {he analogy, of course, of -ases
like Luther and Sagor in which your Lordships will remember the Court of
Appeal decided that you couldn’t examine into the legislative acts of u fo-eigp
state however much you might be eritical of them provided they stopped -hort
of an offence against natural justice.

(12.58 p.m.—Court adjourned to 2.30 p.m.—21.8.1951).
(2.30 p.m.—Court resumes. Appearances as before).
D’Almada continues:

My Lords, T think that unwittingly T gave your Lordships the im jres-
sion this morning towards the close of the hearing that it was our case th:t on
the answers to the questionnaire there was in fact a retroactive recognition of
the Central People’s Government dating back from the G6th January tc say
sometime from the 1st October or, in any event, some time earlier than that
date. Our case, my Lords, is that, upon the answers to the questionnaire the
question for your Lordships whether or not the recognition was retroactive can
only be answered in one way, that is, *‘No”’ by reason of the speeial wordirg of
those answers. But nonctheless if it should be held against that submission
that it was retroactive, then what I said this morning applies, that is to say,
it 1s retroactive only in regard to the area over which the de facto Govern-
ment had effective control.

Gould J.: Are you referring to de Jure recognition or de facto recogn:tion
or both?

D’Almada: The de jure recognition must date from the Gth January and no
earlier; but it throws back the de facto recognition possibly in certain c: ses.
In this case, I say ‘“No’’ by reason of the answers to the questionnaire.

Gould J.: T think T should interpose here that during the lunch hour I have

24

been verifying my recollection as to the answers given by the Secretar: of

State and I found that there is one not in this record.
D’Almada: TIs that so, my Lord?

Gould J.: Yes, and T have sent for the file. I have that recollection from
previous cases and neither is it quoted in the judgment of the Full Court in
the carlier proceedings and yet it is a clarifying answer. 1 am speaking :ub-
Ject to any accident becanse T haven't got the original telegram but T Lave
seen a copy of it during the lunch hour and it indicates that de facto reco. mi-
tion was extended to the People’s Government in respect of the terriory
occupied by them as from the Ist October or, if they occupicd that territory
subsequent to the Ist of October, as from the date of effective control. 1T was
proposing to get the original of this and show it to counsel and ask if. by
consent, it be included 1 the records.

D’Almada:  Certainly, My Lord.

Gould J.: Tt will have to be, it will complete the record,

D'Almada: Of course it does.  Anyway, your Lordships will kindly note my
submission based, as it is, on the answers as we have them in the judgment
and if the answers which your Lordship recollects are a little different, 1 may
address your Lordships further upon the point.

Gould J.: Yes.
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D’Almada: I wish to be protected against any suggestion that by reason of h{,:‘?’ffg;c
what T have said this morning I am agreeing that the answers to the ques- court f
tionnaire, that is to say, the recognition de jure of the Central People’s H{;’%e{};"';”
Government on the 6th January, 1950, meant a retroactive recognition of thai Jurisdic ion.
Government de facto.  Obviously there could be no question of de jure
recognition retroactively because you cannot have two de jure governments Transcriot of
functioning at the same time. ;.P,f"i";?;f;i‘l“s

continue-i.

Gould J.: I don’t want to put you out of your argument, but you say that
it is never possible to have retroactive de jure recognition?

D’Almada:  You ean have retroactive de jure recognition but what I say, my
Lords, is that in this case you have a de Jure government recognised right up
to the 6th January and, in those circumstances, maybe your Lordship is right
but you would have to have very express and explicit words to suggest that
upon the withdrawal of that one de jure recognition and the according of it
to the other, you would have the de jure recognition dating back. T need not
put it any higher than that. In any event, it doesn’t arise in this case
because, In my submission, at its highest, all you could say is that the
recognition of the 6th January, 1950 lad, at worst against us, a retroactive
offect in that it involved de facto recognition of the Central People’s Govern-
ment over such areas and at such time as it had effective control.

Gould J.: But on the interpretation of it you say no such question arises?
D’Almada: Subject to what your Lordship has just told us.

Gould J.: Nothing in the other answer concerns de jurc recognition? Tt
relates to de facto recognition only. The other answer I referred to relates
only to de facto recognition.

D’Almada: T see,

Gould J.: Tt doesn’t touch on de jure.

D’Almada: The point T was on this morning was this, to resume my argu-
ment, the learned Trial Judge’s finding that-this sale was a device, something
for an alien or improper purpose, | say my Lords that this action, this sale,
this transaction on the part of Nationalist Government was consistent equally
with the object of obtaining funds with which to maintain its struggle against
the other Government, and consistent, if vou like, also with an attempt to
deprive that other Government of the planes which would assist it in its
rebellion. And the proper light in which to regard this transaction, of course,
is the light cast upon it at the date of the transaction and not what has been
added by subscquent events. I read to your Lordships this morning the
paragraph at p.109 of the judgment in which, after having sct out two clauses
or two extracts from the documents of sale, the Chicf Justice went on to state
that in his opinion this transaction was a device. You will see that he goes
on in the same strain, my Lords. In the very next paragraph he says,

“Tt is a transaction inimical to the Central People’s Government and
indeed, as the aircraft were used for a public purpose within and with-
out China, inimical to the interests of the Chinese people.”
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Continuing my Lords on this same point, he says,

“ This then is the transaction to which the plaintiff Corporation submits
the Central People’s Government suceeeded after midnight on the 5/6th
January, 1950, basing this argument on the doctrine of succession.

’ o

My Lords, it is our submission that in this case, having regard to the te ‘ms
of Seetion 1(1) of the Order-in-Council, this question of succession is really
immaterial unless the Central People’s Government was in a position to do
something about the matter.  We say that they couldn’t by virtae of that
Order-in-Couneil which enables the Court to examine into the nature or quality
of the control or possession of the persons who claimed to hold those planes
on behalf of the Gentral People’s Government.  Your Lordships heard evidence
this morning of the position with regard to those planes and, in our submis-
sion, impleading being out of the way, the only conclusion to be drawn from
that evidence and the fact that injunctions were ignored is that these persons
were 1n wrongful possession of those planes, in wrongful control.  Further-
more, as you cannot bring into play the doctrine of sovereign immun:ty,
because no question of impleading a sovereign foreign comes into the picture
now, whether the Central People’s Government succeeded to this transaction,
as my Lord the Chicf Justice puts it on the doctrine of succession, or in

“whatever other way you may regard it, it makes no matter, my Lords. It

is on this doctrine of succession upon which the judgment is to some extent
based because in the last paragraph of p.109 of the judgment you will see that
my Lord says this,

““ The doctrine of succession of -one Government to another rather than
by title paramount has been recognised by judicial decision.’

Then he cites McRae’s case; the Peruvian Government against Dreyfus; and
the American case, Guaranty Trust Company; and’ Boguslawski, and the
purpose of and the reasons for that doctrine are well established. Then he
goes on to say this,

* There must surely be, in my opinion, a limit to the scope of the acts
to which this doctrine applies; a limit to the transactions into which
a Government, knowing that recognition will shortly be withdrawn
from it, may enter.”

My Lords, again with great respect to the learned Trial Judge, I quarrel with
his statement there that the Nationalist Government in early December 1949,
was a Government which knew that recognition was shortly to be withdravn.
Why should that be so, my Lords? Upon what evidence except the light of
after cvents could my Lord the Trial Judge have so found? Why should it
have been regarded as a possibility? e puts it higher than that, he males
it a probability that recognition was to be withdrawn.  As your Lordsh ps
know, you have judicial knowledge of it, in fact to this day that Government
is recognised by many powers as the de jure Government of China. And to
emphasize the point, may | repeat what I said this morning.  What wovld
have bcen the position if, in fact, this action ecame on for trial before the 5th
January? In my submission, the true answer is this, de-recognition, to bor-
row a term used by Lord Justice Denning in the Boguslawski case, has no
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clfect whatsoever upon this transaction; and the imminence of de-recognition [ the

X . - . . . Suprems

cven less 50, of course. (toing on in the same strain, your Lordships sec at conrt or
. ) AT o wqve t]vi Hong Kary

the top of p.110 the Trial Judge says this, o il

" This transaction was clearly bostile to the present de jure (fovernment 7“7t
of China and 1 consider hostile to the interests of the Chinese people.  No. 44,
Counsel for the plaintiff Corporation did not suggest that the Central g,ﬁg;‘;gg‘lﬁ;f
People’s Government would wish to adopt these contractual rights but on Appeal.
submitted that it could not escape from them and that if his proposition continued.
depended on its acquicscence then—eadit quaestio.  Counsel further
stated that the plaintiff Corporation would consider itself bound by the
terms of the contract and would not directly or indirectly permit the

aircraft to be operated in China under the present Government.’’

Then follows the citation of a passage from Lord Justice Denning’s judgment
upon which this part of my Lord’s judgment is based and after that, my
Lords, these words:— .

~

‘““In the transaction now Dbefore this Court, T have no hesitation in
reaching the conclusion that not only was it one (that is the transaction)
designed to embarrass the Central People’s Government, but it was
against the interests of the Chinesc people and that it was a transaction
incompatible with that trustceship which every Government must
assume. The loss of these aircraft in a country so large as China and
with poor communications would be severe. Tlhe majority of the staff
and employees had alrcady attorned to the Central Pcople’s Govern-
ment, and the aireraft were only at any time owned by the Nationalist
Government solely in its capacity of trustee. 1 cannot hold that at
the time of the transaction the Nationalist Government may properly
be said to have sold these aireraft for the purposes of fighting to retain
its former territory. In my opinion, this was an act of members of
the Nationalist Government done not in good faith as trustees but for
an alien and improper purpose.’’ '

My Lords, T submit that there is nothing in the evidence before the Trial
Judge in this case which justifies the conclusion that the Nationalist Govern-
ment could not properly be said to have sold these aireraft for the purpose
of fighting to retain its former territory. [ take it “‘retain’’ should read
“regain’’ in the judgment, my Lords. = This also doesn’t make sense, but
that doesn’t matter. T say that this sale was equally consistent with the
object of providing funds for the maintcnance of the struggle and ecqually
consistent with the object of putting these planes out of the reach of the
Government which the Nationalist Government was fighting. T said earlier
In my submissions that there is no question here of any hnding of fraud in
the sense of personal enrichment by any onc or more of the ministers who
took part in this transaction. And 1 go further, my Lords, and say this,
that in the circumstances of such a case as this where you have at the relevant
time a de jure Government recognised by His Majesty’s Government, to say
what the learned Chief Justice said that this was a transaction hostile and
inimical to the present de jurc Government and the interests of the Chinese
people is in fact to make a political pronouncement which it is not open to an
English Court to make because English courts do not concern themselves with
the merits of the rival Governments of 3 forcign State, '
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Gould J.: This is exactly what we have to do is it not? Is that not exactly
what we have to do in this case by virtue of the Order-in-Council? We are
adjudicating between, in effect, two rival Governments.

D’Almada:  You are indeed.  Yes.  But you are adjudicating upon those terms
within well-known fixed principles. 1 don’t see how vour Lordships can take
1t upon yourselves to say ““In our view, what the de jure Government of
China on the 12th December did was something inimical and hostile t¢ the
people of China on that date, the 12th December.” Tt is just as much as
if you were to examine into the morals of some decree published by a recognised
foreign state which is well-known this Court will not do unless it is something
cntirely contrary to natural justice. 1 say, my Lords, that so far from this
transaction. being hostile and inimical ete., it is onc consistent with the
legitimate object of the Nationalist Government to maintain itself and to con-
tinue the struggle.  Your Lordships already have my point, of course, but tl.is is
an cx post facto judgment on the part of my Lord the Trial Judge taking into
consideration cvents which oceurred between the sale and the hearing ot the
action, and events which, of necessity, must have covered his decision upon
the point. Now, my Lords, I don’t think it will be necessary for me to refer
your Lordships to any further portions of the judgment. T pass from it to a
consideration of a number of cases which, I respectfully submit, have a bearing
upon the points T have made as well as cases which were examined at the
trial. The first case to which I draw your Lordship’s attention is Luthe v.
Sager (1921) 3 K.B. p.532. Headnote, my Lords,

“ The Courts of this country will not inquire into the validity of the acts
of a foreign government which has been recognised by the Government
of this country. In this respect it is all one whether the foreign gov. rn-
ment has been recognised as a government de jure or de facto.

The Russian Socialist Federal Soviet Republic passed a decrec in
June, 1918, declaring all mechanical sawmills of a certain capital vulue
and all woodworking establishments belonging to private or limited
companies to be the property of the Republic. In 1919 agents of the
Republic seized the plaintiffs’ mill or factory in Russia and the stock
of manufactured wood therein. In August, 1920, agents of the Repunlic
purported to sell a quantity of the stock so scized to the defendats,
who imported it into England.

In letters dated in April, 1921, the Sceretary of State for Foreign
Affairs stated that His Majesty’s Government rccognised the So-iet
Government as the de facto Government of Russia ; that a government
known as the Provisional Government came into power in March, 1517,
and was recognised by His Majesty’s (tovernment, and remained in
session until December 13, 1917, and was then dispersed by the Soviet
authorities,

In an action by the plaintifis for a declaration that they were
entitled to the wood above mentioned:—

Held, that the Government of this country had recognised the Soviet
Government as the de facto Government of Russia existing at a date
before the decree of June, 1918; that therefore the validity of that
decrec and the sale of the wood to the defendants could npt be 1m-
pugned, and that the defendants were therefore entitled to judgment. ”’
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This is another one of those cases, my Lords, in which, between judgment in
the Court of TFirst Instance and appeal, certain changes in the political
sitnation had taken place, that is to say, rcecognition was accorded and the
Judgment of the Court of Appeal was based upon that altered state of lacts
as was the judgment of the Court of Appeal in another case to which 1 shall
refer your Lordships, that is, Haille Selassie and the Cable and Wireless.  But
with that aspect of the matter your Lordships need not concern yourselves nor
indeed with the facts apart from the manner in which they are set out in the
headnote. My object in citing this case to your Lordships is to show the limits
to which the Court’s enquiry are confined in the matter of the acts of a foreign
state. You will sec my Lords that the point is raised by Mr. Leslie Scott for
the appellants at p.537 about 10 or 12 lincs from the end of the page he says,

*“ the Courts of one country will not sit in judgment on the acts of the
government of another done within its own territory.”’

At p.538 Mr. Barrington-Ward makes reference to the same cases and says
three lines from the end of the page,

*“ If the act is contrary to the morality or political institutions of this
country His Majesty’s Courts of Justice may treat it as null and void.”’

Seeking, therefore, to engraft exception upon the principle that in fuct you don’t
examine into the acts of a foreign state.

And I think T am right in saying, my Lords, that that is an unqualified state-
ment save in regard to something which offends natural justice of our own
constitution. My Lords, the way in which the Court of Appeal dealt with the
matter you will find first in the judgment of Lord Justice Bankes at page 546
where, after citing Santos v. Illidge in the judgment of Mr. Justice Blackburn
in the case, he says 8 lines from the top of p.540, ‘

“ Even if it was open to the Courts of this country to consider the
morality or justice of the decrce of June, 1918, T do not see how the
Courts could treat this particular decrce otherwise than as the expres-
sion by the de facto government of a civilized country of a policy which
it considered to be in the best interest of that country. It must be
quite immaterial for present purposes that the same views are not enter-
tained by the Government of this country, are repudiated by the vast
majority of its citizens, and are not recognised by our laws.”

My Lords, he was dealing with nationalisation by expropriation in that case.
We have in our own political conceptions travelled a good deal in the last
thirty vears, between 1921 to 1951, my Lords, and it may be that the difference
between the conceptions of our Government and that of the Russian Govern-
ment at the time are not as different now as they were then.  In any event,
you will see quite clearly that he says we cannot go into this question at all
and the same view is expressed by Lord Justice Scrutton at pages 558 to 559
of the report.  Beginning two lines from the end of p.558 he savs this,

" But it appears a serious breach of international comity, if a state is
recognised as a sovereign independent state, to postulate that its legis-

o
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lation is ‘contrary to cssential principles of justice and morality.
Such an allegation might well with a susceptible foreign government
become a casus belli; and should in my view be the action of the
Sovereign through his ministers, and not of the judges in reference to a
state which their Sovercign has recognised.”’

My Lords, clearly those two passages in the judgments of Lord Justice Bankes
and Scrutton arc applicable to the point T have been making before your lord-
ships, that is to say, you cannot investigate the validity of a decree of such a
foreign state which is recognised by His Majesty's Government, so also can
you not enquire into the bona fides of a transaction of that Government, rhat
Government at the time being the recognised de jure Government of the sate.
It matters not for this purpose, my Lords, that that Government had, in the
coursc of a few months preceding this transaction, to move from plac: to
place. It matters not equally that at the date of the transaction its seat was
in Formosa. The fact remains that thig Government at the time was de jure
recognised by His Majesty’s Government and its acts thercfore cannot be im-
pugned in our Courts. That is why I say it is important to understang the
meaning of the words “‘mala fide, alien or improper purpose’’ because they
must be limited in my submission to such an allegation as this that the sale
was put through in order that the money may be pocketed by one or niore
ministers which is not the case here of conrse. My Lords, before 1 leave this
case, may I ask your Lordships to look with me at pages 565 and 556 to show
my Lords exactly how strict is the regard which the Court has for the acts
of a foreign state and the importance of the Court not questioning the validity
of those acts on any ground. In this case, yvour Lordships sce in fact the wood
in question, the subject-matter of the action, was sold in Russia, but vou will
see that Lord Justice Scrutton says this, that even if Monsieur Krassin, the
Russian Minister concerned at the time, had brought these goods with iiim
into England, still the Court could not concery itself with the question. He
says, beginning at about 10 lines from the top of p.555 ““If M. Krassin had
brought thesc goods with him into England, and declared on behalf of his
Government that they were the property of the Russian Government, in iny
view no English Court could investigate the truth of that statement. To do
so would not be consistent with the comity of nations as between independ nt
sovereign states.’’

And then he refers 1o Morgan v. Lariviere, 1 don’t think I need trouble
vour Lordships to go into that portion of his judgment, he continues with a
reference to Vavasseur v. Krupp.  He says,

““ the Mikado, in Joining as defendant, was held onlv to have done so in
order more cffectively to eall the attention of the Court to the fact that
inadvertently it had interfered by injunction with the property of a
sovereign state.  What the Court cannot do dircetly it cannot in my
view: do indirectly. Tf it could not question the title of the Govern-
ment of Russia to goods bronght by that Government to England, it
cannot indirectly question it in the hands of g purchaser from tlat
Government by denying that the Government could confer any good
title to the property.  This immunity follows from recognition ag a
sovereign state,’’
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That all deals with immunity, my Lords. But it shows, you sce my Lords,
the strength of the point that whatever a friendly foreign state might do, we
cannot question its acts, ol course, even though the sale, the subject matter
of the action, is a transaction taking place in England. TIf Mr. Krassin had
brought the goods to England, made a declaration that this is property of the
Russian Government and then sold it, you couldn’t indirectly say ‘“Well,
truc the Russian Government did certify a decree of this nature to take over
the goods, but that was a decree of a confiscatory nature and therefore some-
thing which we frown upon, well, with regard and therefore we say this
transaction did not pass a good title to these persons.”” That is what Lord
Justice Scrutton was aiming at, you see my Lords. He says ‘““We cannot go
into that question at all directly or indirectly’” and, herc again, you have your
de jure Government with a dominion over these goods at the time, that is the
planes in question, passing these goods in Hong Kong to the purchasers and,
I submit, even assuming there were any possible suggestion of mala fide in
the true sense of the term in the case, if it were some mala fide act of the
state, that is a matter into which your Lordships couldn’t enquire. But, as I
say, 1t must be understood that has a very limited application, that is to say,
in respect of personal enrichment.

Gould J.: Another point I find herc which seems to be relevant—at page 93
Lauterpacht.

D’Almada: Page 932 T know the passage, my Lords. Yes. Mav I refer to
1t later, my Lords, or would you like 10 hear it now?

Gould J.: No, No. It secms relevant to this part of the argument but as
long as you will be referring to it?

D’Almada: T shall be referring to it later, my Lords. My Lords will see
that in this passage Lauterpacht was very careful to talk about treaties. He
does not cite the transactions, not transactions between a state and an indivi-
dual.  And if T remember rightly, it also deals with the question of a Mexican
Government about to go out of power ceding certain territories to the United
States of America against which, of course, the then American Ambassador to
the Mexican Government very properly warned his Government.

Gould J.: Yes, that is the csscence.

D’Almada:  Yes. That again, my Lords, is at the bottom of page 93. e
SAYS:

*“ But, as in other matters, so also in this case good faith preseribes limits
to the operation of a gencral rule.  Thus it is doubtful whether political
or commercial treaties of a far-reaching character may properly be
concluded with a government thus situated. - There is force in the
contention that, notwithstanding the general rule as to the continuity
of the State, the successtul revolutionary government would not be
bound by such treaties concluded durante bello as being in fraudem of
the general interests of the nation. When in 1858 and 1859 the United
States recognised the Constitutionalist Government of Juarez in Mexico,
while refusing recognition to the insurrectionist Miramon Government
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established in the capital, they were negotiating—and eventually con-
cluded—important political treaties of alliance and of cession with the
Constitutionalist Government. This they did notwithstanding the grave
doubts entertained in the matter by the United States Minister to Mex:co.
He said:  ‘The cession of territory is the gravest and the most important
act of sovereignty that a government can perform; it iz there'ore
questionable whether it should be performed at a moment when 1 s
in conflict with another government for the possession of the empire,
cven though it may be de jure and de facto much more entitled to respect
than that with which it is struggling in civil war, and this considera-
tion 1s as important to the party purchasing as to the party ceding the
territory’.”’

My Lords, with respect, 1 think what Professor Liauterpacht said in this case
had to be implied from the very fact set out in that footnote. That is to say
if, for example, in the course of its then losing fight with the Central People’s
Government, the Nationalist Government had purported to cede the province
of Kwangtung to the Government of the United States, then you would say
““Apply Lauterpacht’s statement in the footnote.”

Gould J.: Even though they wanted money to carry on the war?

D’Almada: Even though that is so, my Lords, because you would be gring -

into a question of treaty and international rights. Here, you are dealing cnly
with certain goods, my Lords, certain planes, and, as I shall show your Liord-
ships the case I am coming to later, where you have a continued de :ure
recognition of a certain monarch, even though that monarch is driven out of
the country, still he is recognised as the de jure monarch and his rights, his
recognition, involves a right on his part to do what he can to reccver
governmental control of his courts. T submit, therefore, that in this case
unquestionably there was every right in the Nationalist Govemment who 1ad
complete dominion over these goods at the time, my Lords, and in whom best
lay the rights to dispose of these goods, these planes to sell them in furtherance
of—shall we call it—war efforts, to use no other term. My Lords, there is
no question of course about the right of disposal of these goods leaving a:ide
for the moment the question of possession and control at the date in question.
These goods were in Hong Kong, the planes were in Hong Kong. Who 1ad
dominion over them? Obviously the Nationalist Government.  Who had the
right to dispose of them? Obviously again the Nationalist Government. This
is not the question, my Lords, in the judgment of my Lord the Trial Judge
and, to show that in fact 1t 1s not open to question, take this illustration:
Could they have sold one of those planes? The answer must be yes. Sut
they have sold 2. Again the answer must be ves. If so, why not 10 or 20?
The reasons why they sell them are another matter. They may choose to sell
a number of these planes because they feel they should be replaced by betier,
more efficient machines. They may choose to scll those planes 1 order to
reduce the size of the fleet.  They may choose to part with them because they
find the operation of the fleet uneconomical and shut down so to speak.
Obviously, the power of disposal of those planes must lie in the Nationalist
Government for those purposes. Now if they choose to dispose of those planes
with this object of putting it out of reach of the then rebelling Government
as well as, incidentally, achieving the object of providing themselves with funds
to maintain the stroggle, T say, my Lords with great respect, who are your
Lordships to pass judgment upon that?
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Gould J.: Assuming that it can be treated, as Lauterpacht treats the position,
in the present circumstances would we not be compelled to pass judgment on
that?

D'Almada: Well T can’t likely imagine vour Lordships dealing with the
question whether or not the United States Government could lay claim to the
province of Kwangtung.

Gould J.: TIf the Court was charged with the duty of saying in whom the
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ownership of Kwangtung lay, would it not have to do so? Because that was

what it has been charged with as far as these planes are concerned.

D’Almada: I think the answer is what my learned friend Mr. McNeill has
just said, my Lords, when you deal with the territory of a country, you are
dealing with something on an entircly different footing from some commoditics,
goods, planes, ships belonging to that country. There must unquestionably
be a very great distinction to be drawn between land on the one hand, that
is, your country and part of your country, and what is owned by the Govern-
ment in the administration of it. That, I submit, must be the true answer,
my Lords.

Gould J.: Do you say that is a question of degree?
D’Almada: No, no, my Lords. Of kind, not degrec.

D’Almada: I have been reminded by my learned friend Mr. Wright of the
evidence which you will find in File C, page 2 of the letter of offer, paragraph
(I

““ The Government is particularly anxious to sell the physical assets and
the stock of the saild CATC and CNAC to Chennault and Willauer
because of the trust and confidence it imposes in them by virtue of their
loyal and devoted services during the war of liberation to China and to
the causc of the United Nations, because the Government recognised
that Chennault and Willauer have amply demonstrated their ability to
operate efficiently air transport services, and because the Government is
confident that Chennault and Willauer will always use their best efforts
to insure that the said assets will never be used for the benefit, directly
or indirectly, of the Communist areas of China but rather will be used
in furtherance of the anti-Communist cause.”

1 come to deal, as your Lordships sce, with the use of these planes as well as
the continnation—and I wm looking now on page 4 sub-paragraph (7) on that
page—to cmploy as many of the Chinese loyal employees and staff members
of the CATC as is rcasonable. Quite clearly, my Lords, the object of this
transaction was, not personal corichment but avowedly that of assisting the
Nationalist cause against the Central People’s Government. My Lords, [ ask
your Lordships to look with me for the moment at the Haille Selassie casc
which you will find reported in 1939 Ch. at p.182.  This case had to deal with
a claim by the Emperor Haille Selassie against the Cable & Wireless for a
sum due to the Government of Ethiopia as part of the public revenues of that
power. This was in consequence to a contract entered into before, my Lords,
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#’szm Italy invaded Abyssinia. Abyssinia was conquered by Ttaly. After tha  con-
~ court of quest, Haille Sclassie, who was the original sovereign, was still recognised by
#ong Kong JTis Majesty’s Government as the de jure sovereign and the conquering power
Jutisdiction, WAS recognised as being in control de facto.  You have the de jure on th e one
hand—de jure recognition on the other hand retrospectively.  And in those
,m.}fflg’;n.?g'tof circumstances, Haille Selassie brought an action in the English Cowrts to
Proceedings recover this money from the Cable and Wireless. There was no (questior of a
?27,;1?;1},):31 denial of liability by the Cable and Wircless. They admitted that sum of
money was duc to someone. But their trouble was this, therc was tie do
facto recognised Government of Ethiopia, that is, the King of Ltaly, anc thex
had had an intimation, although no specific claim, intimation that the Tralian
Government would lay claim to these monies.  No question of interpicader
was possible but this was brought to the attention of the courts; quite pre perly
so because the Cable and Wireless was not very certain that they would be
protected if this money was paid over to Haille Selassic. Now, at the date of
the trial before Mr. Justice Bennett, the position was this. The de jure re-
cognition still extended to the Emperor, de facto recognition accorded t the:
King of Italy. In those circumstances, Mr. Justicc Bennett gave, m tle 1sy
decision, that by recason of the fact that this, a decision by him, would have

involved deciding upon the claims of a foreign sovereign state, he coulid not ¢

deal with the matter. On that point, the case went to appeal. The Appeai
Court over-ruled his decision on that point and remitted the case back tc him:
for decision on the merits. This decision on the merits was given while the
de jure recognition on the one hand and de facto on the other co-existed. You
will see, my Lords, on the top of p.183 what the position was with regard to
the Emperor Haille Selassie beginning with the third paragraph of that nage

“ It was ascertained from the Foreign Office that

(1.) His Majesty’s Government still recognised the plaintiff ¢s de
jure Emperor of Hthiopia;

(2.) that His Majesty's Government recognised the Ttalian (iovern-
ment as the Government de facto of virtually the whole of Ethiopia: and

(3.) that an Envoy Extraordinary and Minister plenipotentiary {rom
His Majesty the Emperor of Ethiopia was accorded recognition a- the
Court of St. James.”

My Lords, the facts mutatis-mutandis are very much similar to the fac's of
this case at the date of this transaction. His Majesty’s Government still
recognised the Nationalist Grovernment of China as the de jure Government of
China. There was, at that date, no recognition de facto or otherwise of the
Central Pcople’s Government. On that score, we, I submit, are as it were

better off on the facts. And, my Lords, the ambassador for the Court oi St. 47

James is one accredited by the Nationalist Government at the time. Now, if
I may pass over the arguments of counscl and a good part of the judgment to
bring your Lordships to the point T was on a little while ago, would you p ease
turn, my Lords, to p.190 and p.191. You will sce my Lords that on these
two pages arc set out a portion of the judgment of Mr. Justice Clauson it the
case of the Bank of Ethiopia against the National Bank of Egypt and, begin-
ning 6 lines from the end of p.190, the passage reads thus:—

o
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“ Tt was then sought, as T understood, to argue that the recognition of
some measure of sovercignty de jure in the fugitive Emperor logically
led to the denial of full sovercignty to the de facto government: and 1t
was, as [ understood, suggested that there existed this limitation on the
acts of the de facto government which are to be recognised as interna-
tionally valid, that they must be acts which are strictly necessary for
preserving peace, order and good government within the area controlled
by the de facto government.”

I perhaps ought to have said, my Lords, that the fact that the Bank of
Ethiopia and the Bank of Egypt case turned upon the purported liquidation
and winding up of the Ethiopian Bank by the Italian (rovernment and, on that
score, Mr. Justice Clauson gave a judgment in favour of the Bank of BEgypt
which judgment has since been criticised in more than one textbook dealing
with the rights of an occupying power and the limitations on those rights.
But, apart from that, I don’t think your Lordships nced concern yourselves
with that fact at all. Well, to return to what I have just been rcading, my
Lords, the argument, my Lords, was this, that as some measure of sovereignty
de jure is accorded to a fugitive emperor, the result was a denial of full
sovercignty to the de facto sovereign and the judgment goes on:

N1

and it was, as 1 understood, suggested that there existed this limitation
on the acts of the de facto government which are to be recognised as
internationally valid, that they must be acts which are strictly neces-
sary for prescrving peace, order and good government within the arca
controlled by the de facto government. This scems to me to be entirely
inconsistent with the authoritics to which I have already referred, and
in principle to be fallacious. The recognition of the fugitive Emperor
as a de jure monarch, appears to me to mean nothing but this, that
while the recognised de facto government must for all purposes, while
continuing to occupy its de facto position, be treated as a duly recognised
foreign sovercign state, His Majesty’s Government recognises that the
de jurc monarch has some right (not in fact at the moment enforceable)
to reclaim the governmental control of which he bas in fact been
deprived.”’

I ask vour Lordships to note that passage in particular because, quite clearly,
in support of our submission, a de jure Government in the situation ol
the Nationalist Government in our case in December, 1949, quite clearly
must be recognised by His Majesty’s Government to have u right to fight back
and anything it does in pursuance of that object cannot be said to be muala
fide or done for an alien or improper purpose.  And, my Lords, as Mr,
Justice Bennett was in sympathy with that view, if you will turn to p.194,
after going into the question very fully and examining such cases as United
States of America v. McRae and United States of America against Wagner
my Lords, he ends up in this way—I am reading from the fourth last para-
graph of this judgment. He says:

“ T ask myself why should the fact that the Italian army has conquered
Ethiopia and that the [talian Government now rules Ethiopia divest the
plaintiff of his right to sue.”

And then he tries to advance rcasons against that. He says:
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g" the ** The only reason can be, T suppose, that the money is not the plaintiff’s
Nuprem. . . g . . e - .
Conrt of own money, and that it 1s a.sum which he is under some obligation
Hong Kong to spend for the bencfit of the people of Ethiopia—an obligation which
Jurisdiction. he cannot now fulfil.”’
No. 44.

Transeriptof L1186 might be a complete answer.  Now can vou say that the Emperor of
Droceedings. Hithiopia is entitled to this money when really it is the money of which he
‘(’gntl‘ff:’;l’ is only a trustee for the benefit of the people; he is out of the country without
any hope of going back at the time and, therefore, the Court should not give
judgment in his favour because he is not the proper person to get the mcney.
That argument apparently does not appeal to Mr. Justice Bennett although he I
posed 1t to himself because he says “‘There is a clear answer to this sugges-
tion. T think it undesirable that I should state it.”’ Why should he think
it undesirable that he should state it, my Lords, because this Court is not
concerned, and he was not concerned, with the question of what the Emyperor
Haille Selassic was going to do with that money in the sense that he could
have employed it for his fight to regain governmental control which de jure
recognition must necessarily have recognised to be existent in him, as Mr.
Justice Clauson said in the Bank of Ethiopia case. Mr. Justice Bennet:, of
course, sitting as a Judge in the English Court, could not venture into those
realms, my Lords, but clearly that is what is implied by his answer when he )
says “‘If you suggest to me that the Emperor should not have this money
- because now, as trustee, he cannot really employ it for the benetit of the people,
that is, cestui que trust.”” The answer is “Well, it is a very good answer
indeed but I don’t think I believe it.”’ Clearly uppermost in his mind at the
time, my Lords, was that fact in the judgment of Mr. Justice Clauson. No
question, I submit my Lords, but that any attempt on the part of the de jure
government of China in December 1949 to maintain itself and to carry on
the struggle with the object of reclaiming governmental control—to use Mr.
Justice Clauson’s words—cannot be regarded by this Court as a mala fide
motive and any act done in pursuance of that object cannot be regarded as R0
one carried out for an alien or improper purposc. My Lords, before passing
from that case, may I refer you to two or threc more passages in it of relevance
rather on other points and save your Lordships returning to the case I ter.
To continue, my Lords, with the quotation in the judgment of Mr. Ju:tice
Clauson at page 191 of the report, you will sec that that quotation ends with
this sentence, after having mentioned the recognition of the rights to reciaim
governmental control, of which the Emperor has been deprived:—-

Low

" Where, however, His Majesty's Government has recognised a de ficto
government, there is, as it appears to me, no ground for suggesting - hat
the de jure monarch’s theorctical rights (for ex hypothesi he has no 4t ]
practical power of cnforcing them) can be taken into account in anyway i
i any of His Majesty’s Courts.”’

In that case, you will see they were seeking to limit the rights of the Itaiian £
Government on the ground that co-extensive with their de facto recognition ‘
by His Majesty's Government and the de Jure recognition of the Emperor, and
therefore whatever the Italian Government did in the matter of the wincing
up of the Bank of Ethiopia was something which had to be regarded in that
light. But the point which T wish to bring to your Lordships’ attention here
is this, Your Lordships are not dealing here with any question of theoretical
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rights at all.  You are dealing with a case of property which, at the time of  [» the

Nupreme

this transaction, was outside the jurisdiction of the de facto sovereign and  court of

while de jure recognition continued in the Nuationalist Government. So that #pr Kony

. . . Appellate
that Government, my Lords, had very real rights over the planes m question surisdiction

and their acts in pursuance of those real rights cannot be impugned in these
., .

Courts. What would have been the position, my Lords, in this case of Haille Transeript ¢

Selassie if, instead of sucing Cable & Wireless to rccover a chose in action, Proceedings
he had in fact sold some state property in England while he was a de Jure continned.
monarch. Could it be suggested in the circumstances of that casc it woul

have been an answer by the Italian Government to say ‘‘Oh, you have done

this act mala fide’? The position is no different, my Lords, by reason of the

fact that in one casc you have, as it were, an enemy conquering country and,

in another case, a rival faction of the same nationality, because you are dealing

in both cases with rights of succession. My Lords, I ask your Lordships to

look with me at one more passage in the judgment of Mr. Justice Bennett on

this case because I shall avail myself of it later, my Lords, when T ask your
Lordships to consider the meaning of Lord Justice Denning’s words when he
examined the question of mala fides or otherwise of the acts of Mr. Kwapinski

in the Boguslawski case. My Lords, at p.189, Mr. Justice Bennett is concerncd

with the case of U.S. of America v. McRae. That case is advanced in argu-

ment against the Bmperor’s claim, and, after citing the case, at the top of

p.189, Mr. Justice Bennett says this:

““T agree that the passage docs contain a statement which, if it be a
statement of the law of England applicable to the facts of the present
case, would be an authority which would bind me to decide the case
in the defendants’ favour. But is it such an authority?”’

That is to say, is it an authority applicable to the facts of the case heard
before Mr. Justice Bennett. e goes on to say:

“T desire to refer to Lord Ialsbury’s specch in Quinn v. Leathem and
to read a passage from it: ‘there are two observations of a general
character which I wish to make, and one is to repeat what I have very
often said before, that every judgment must be read as applicable to the
particular facts proved, or assumed to be proved, since the generali:ty
of the expressions which may be found there are not intended to be
expositions of the whole law, but governed and qualified by the parti-
cular facts of the case in which such expressions arce to be found. The
other is that a case is only an authority for what it actually decides’.”

My Lords, the statement is characteristic of course of all judgments of Lord
Halsbury's, and a statement of the law which T ask vour Lordships to bear
in mind when later on in the course of my argument we come to consider the
Boguslawski case.

I’Almada: Unless your Lordships feel that I am omitting something by not
dealing with the ease when it came before the Court of Appeal, may 1 say
this, my Lords, that the position in the Court of Appeal was this, that, in
the interim, there has been de-recognition of the Emperor of Abyssinia where-
fore it was held that the claim couldn’t stand. Its basis, you see my Lords,
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well, is that if the chose in action belonged to the Government of Abyssinia,

S{” rto":m the right to sue therefore no longer vested in the Emperor becanse of the

nU a4 . o . - - P

Court of Tetrouctive cffect of de jure recognition having been accorded to the Fing of

"Z‘;?{mlf;(’l‘;’efl Italy, which automatically vested in that King the right of action.  Now,

Jurisdiction. MY Liords, perhaps one last reference to this case before T leave it.  1f your
No. a4 Lordships will kindly look at the last paragraph of p.191 where, after dealing

Tranz'crip{; of wi.th Clauson’s judgment in the Bank of Egvpt case, Mr. Justice Benne:t sayvs

Proceedings thig:

on Appeal,

continued,

*“ The learned judge was concerned to demonstrate that the plaint ff had
no governmental control of any kind in Ethiopia, and gives as his reason ;¢
that he had no means of enforeing control there.  He was not consider-
ing or deciding questions of title to property in this country, where,
if the plaintiff has a title, that title can be enforced.”

My Lords, you will paraphrase that or adapt it to my case. Your Lordships J
are considering in this case no question with regard to areas over which the ‘
de facto government had effective control.  You are asked to consider the

title of property in this country which, on the 12th Dccember, 1949, and

until the offer and acceptance constituting the contract between Chennaul:

and Willauer on the one hand and the Nationalist Government on the other.

was vested in the Nationalist Government. ﬁ(

Court: Is it your submission that there is a distinction between the effect of
retroactivity upon de jure recognition as regards the right to suc for a deht
and as regards the power to pass a title to property?

D’Almada: The property had passed, my Lords. The property had alread:
passed by the contract.

D’Almada:  'Well, my Lords, with respect, the difference as I say is manifest

in this. What is the right to sue? - The right to sue in the hLearing of an

action is vested in the Emperor of Kthiopia by virtue of being cmperor.

was divested from him by de-recognition, so to speak, before he recovered

the money, or, if you like, after judgment in his favour but before appeal. 30
It is an entirely different proposition, I submit, from a question of t tle 1o
property which existed in one (Government unquestionably at the date wheu
1t centered into a contract and whereby it sold the goods in question to an
individual and passed the property in those goods to him. My Lords, in spitc
of that fact rcally, what is the nature and what is the position of the Centrad
People’s Government?  Tlow does it succeed?  The answer must be this, my
Lord, it suceeeds by right of succession or representation, if you like 10 call
it, and not by title paramount. My Lords, there is an authority for thet pro-
position. It is a case no doubt familiar to vour Lordships, that is the 1 nited
States of America v. McRae, 1..R. 8 Eq. p.69.  Your Lordships may concern
yourselves with the facts of the case.  They had to do with the question
whether the United States Government could recover certain moneys i the
hands of an agent of the Rebel (iovernment, these moneys having been aequired
by the Rebel Government, not by succession from the old Governmen:, but
in the course of its rebellion and it was held by the Vice Chaneellor in th:s
case that they could do that only, of course, if they agreed at the samc time
to an account between them because they could not be allowed to approbaie and
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reprobate. The fact, to which I draw your Lordships’ attention in the judg-
ment of Sir William James, the Viece Chancellor, begins at p.74 where he gives
the position which would arise upon the suppression of the rebellion.  And
then he goes on, my Lords, to talk about the falling of the property into the
hands of the persons who got it from them, the rebelling Government, that
is to say, the falling of the property by the old constitutional government upon
the separation of the powers. 1 needn’t trouble your Lordships with that page
but if you look at p.75, beginning at about 12 lines from the top of the page,
you will find this passage. Perhaps, my Lords, properly to understand it,
it would be better to begin at about 6 lines from the top of the page. He
says:

““ T apprehend it to be the clear public universal law that any government
which de facto succeeds to any other government, whether by revolution
or restoration, conquest or reconquest, succeeds to all the public pro-
perty, to cverything in the nature of public property, and to all rights
in respect of the public property of the displaced power, whatever may
be the nature or origin of the title of such displaced power. Any such
public money in any treasury, any such public property found in any
warehouses, forts, or arsenals, would, on the success of the new or
restored power, vest ipso facto in such power; and it would have the
right to call to account any fiscal or other agent, or any debtor or
accountant to or of the persons who had exercised and had ceased to
exercise the authority of a government, the agent, debtor, or accountant
having been the agent, debtor, or accountant of such persons in their
character or pretended character of a government. DBut this right is
the right of succession, is the right of representation, is a right not
paramount, but derived, I will not say under, but through, the sup-
pressed and displaced authority, and can only be enforced in the same
way, and to the same extent, and subject to the same correlative
obligations and rights as if that authority had not been suppressed
and displaced and was itsell seeking to enforce it."” '

He then goes on to deal with an analogy, my Lords, which I don’t think
your Lordships need concern yourselves. Clearly, therefore in this case, the
successor Government, my Lords, the Central People’s Government, succeeds
to all the rights and the correlative obligations. There is no question of any
title paramount in this case, and the foundation, of course, for such a principle
is the basis of continuity which, for reasons of convenience and practicality
so to speak, must exist, clse what would be the position, my Lords, of persons
contracting with the Government? It is clear, my Lords in my submission,
that in so far, at least as the nationals of other countries are concerned, the
principle applied by the Courts is this, that it ought to be safe to contract with
a recognised Government whether that be a recognised Government de facto
or de jure. There is an English case to support the proposition where a de
facto Government was concerned and I will submit my Lords—and an
American case also incidentally—the position is a fortiori where you are dealing
with a de jure Government.

D’Almada continues: I don’t know whether your Lordships propose to take
any afternoon adjournment? :
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(Court adjourns at 3.45 and resumes at 4 p.m. Appearances as before)

D’Almada continues: My Lords, 1 was on the principle established by the
Courts in more than onc decision that it ought to be safe for an indivicaal,
not the nationals of a particular country at least, to contract with the re-
cognised de facto Government of that country, and it will be my submission,
my Lords, that there is no reason for distinguishing this where in faci, a
Government is de jure recognised. The case I am going to give you is one
of a de facto Government. It is the case of the Republic of Peru against Dreyfus
reported in 38 Chancery Division p.348 ( (1888) 38 Ch.D. p.348). I read
from the headnote, my Lords:

‘ Where the revolutionary or de facto Government of a country has been
recognised by the Government of a foreign Statc, a subject of such
foreign State may safely contract with that de facto Government;”

Pausing there for a moment, my Lords, T would say of course no difference
arises where the subject is that of some other state. The principles afforded
there must be the same. We don’t limit our administration of justice t the
subjects of the state concerned. ‘

“*“and if, by subsequent revolution, the previously existing Governmen:
of the country is restored, the restored Government is bound by inter

national law to treat any such contract as valid, and in a litigation with ‘i

the foreigner, party to the contract, must adopt the contract, merely
taking such rights as the de facto Government might have had :nder
it.”’
The application of the pf'mciple is the same.
‘ Gemble, that even in the case of a contract by a foreigner with a rebel
Qtate which has not been internationally recognised, property acquired

under it cannot be recovered from him in violation of the contract.”

The facts, if I may summarise up to your Lordships, are these: — Messre.
Dreyfus and Company, my Lords, who were French subjects, had entered into

a contract with the Government of Peru, which T will call Government A. &

Out of that contract arose a dispute between Dreyfus and that Governmert
and, to summarise the dispute, Dreyfus claimed that this Government A owed
them £4,000,000. Government A, on the other hand, denies that they were
indebted to Dreyfus in any sumn at all and maintained, on the other hanc, thit
in fact Dreyfus owed them a £100,000. That being the position, Government
A were succceded by another Government which T will call a Benor I'ieroia
Government.  Senor Picrola’s Government was recognised de facto by His
Majesty’s Government, by the Government of France and other govermmnents.
And Senor Pierola’s Government arrived at a settlement with Dreyfus, the

result of which was that Dreyfus reduced their claim to some £2,500,000. ¢

Political events in the country caused Pierola’s Government to resign and the
old Government A, reconstituted, came back into power. That old Govern-
ment passed an act of Congress declaring void all the internal acts of Senor
Pierola’s Government and at the time in question in this action certair funds
were standing in the English courts, a sum of some £200,000 to the credit of

Approved For Release 2003/11/04 : C

S -
g o i
ook Bl 6 Bl o,

i %

e




10

20

30

40

Approved For Release 2003/11/04 : CIA-RDP80R01731R001700040001-3

149

another action, and the plaintiffs in this action, my Lords, that is the Republican
Government of Peru by Government A, the old restored Government, put
through an injunction to restrain Dreyfus from removing from the courts this
sum of money standing to the credit of that action. 1 think, my Lords, that
I may go on with the facts now by asking your Lordships to rcad with me
from the judgment of Mr. Justice Kay at p.355. About a third of the way
down the page he says, after reciting the facts:

““ The short result of these facts is this. At the time when Senor Pierola
seized upon the supreme power there was a question pending between
Messrs. Dreyfus and the Peruvian Government as to the result of the
accounts of their dealings in guano under the first contract. By art.
33 of that contract this question was to be settled by the tribunals of
Peru. With the assents of Messrs. Dreyfus this provision was waived,
and the amount due was settled by Senor Pierola’s Government reducing
the claim of Messrs. Dreyfus by more than £1,400,000. To this
settlement Messrs. Dreyfus assented.  They were not subjects of the
State of Peru, but of France. The French Government had recognised
Senor Picrola’s Government as the de facto Government of Peru. Senor
Pierola made provision for paying this amount by consigning fresh
cargoes of guano to Messrs. Dreyfus. They have recovered these car-
goes -after long litigation with the Peruvian Guano Company, who
claimed them, and the present Government of Peru are now seeking to
deprive them of moneys, the proceeds of these cargoes, on the ground
that by the law of Peru the arrangement with Senor Picrola’s Govern-
ment was void.”’

Those then are the facts, my Lords, and, dealing with the law immediately
after what I have read, occurs this passage in Mr. Justice Kay’s judgment:

““ Tt is difficult to see how this can be determined by the law of Peru.
Tt is a question of international law of the highest importance whether
or not the citizens of a foreign State may safely have such dealings as
existed in this case with a Government which such State has recognised.
If they may not, of what value to the citizens of a forcign State is such
recognition by its Government? There have been successive Govern-
ments in Buropean countries-—usurpations of the power of previous
Governments overthrown—altering the constitution essentially. These
have in turn been recognised by this and other nations.  When the
Government of this country recognised the third Emperor of the French,
if any HEnglishman entered into contracts with his Government, could it
be maintained that the validity of such contracts must depend upon the
law of France as settled by decree of the Republic which was established
on his deposition? Obviously it would follow that no Englishman could
safely contract with the present Government of France, or, indeed, with
any existing Government, lest it in turn should be displaced by, another
Government which might treat its acts as void.” ‘

Tt therefore decides my Lords that this is not a question to be decided by the
municipal law of the country concerncd but must be decided on the footing of
international law. And if your Lordships will turn with me to p.360 you will
see that, there, Mr. Justice Kay cites the passage which I gave your Lordships,

*
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b{l;, the out of McRae’s case at the first part of that page and then, my Lords, goes
cobrie; on to cite from Wheaton's International Law.  And I don’t need to trcuble

Hong Kong your Lordships with the first part of that citation but, if you will look over
Jurirdiction. page 361 beginning with the third line of that page, you will find this siate-

ment from Wheaton’s followed by an observation by Mr..Justice Kay:

No. 44.
Transcript of o .
Proceedings Even the lawful soverecign of a country may, or may not, by the par-
O ticular municipal constitution of the State, have the power of alienzting

the public domain. The general presumption, in mere internal trarsac-
_ tions with his own subjects, is, that he is not so authorised. But in
the case of international transactions, where foreigners and foreign
Governments are concerned, the authority is presumed to exist, and may
be inferred from the general treaty-making power, unless there be some
express limitation in the fundamental laws of the State. So, also, where
foreign Crovernments and their subjects treat with the actual head oi the
State, or the Government de facto, recognised by the acquiescence of
the nation, for the acquisition of any portion of the public domain or
of private confiscated property, the acts of such Government must. on
principle, be considered valid by the lawful sovereign on his restoraion,
although they were acts of him who is considered by the restored
sovereign as an usurper. On the other hand, it seems that such alicna-
tions of public or private property to the subjects of the State, may be
annulled or confirmed, as to their internal effects, at the will of the
restored legitimate sovereign, guided by such motives of policy as may
influence his counsels, reserving the legal rights of bonae fidei purchisers
under such alienation to be indemnified for ameliorations.””  *“This
distinguishes the dealings as to the public property of a State between

the State and its own subjects from similar dealings with foreigners,

which the succeeding Government by international law must trect as
valid.”’

He then refers, my Lords, to another case involving the United Siates
Government, the United States of America against Pierola, fourth line from
the end of page 361, and says: '

““ Tn United States of America v. Prioleau, a similar claim was made to
goods which rebellious States of America had sent to a citizen of this
country. The rebellious States had been conquered by the United Siates
Government; they had never been recognised by England’s Governnient.
Yet it was held, and the decision has not been questioned, that the
contract under which the goods were sent must be recognised, and that
they could not be recovered in violation' of that contract. 1t was not
doubted that the United States were entitled to all public property
belonging to the rebellious States; but where these States had dealt for
value with citizens of another country such property could not be
recovered by treating the contract as void.  In a litigation with the
foreigner, party to the contract, they must adopt the contract and merely
take such rights as the de facto Government of the rebel States might
have had under it. This doctrine is recognised in some of the
other citations already made, especially in the words of Lord Justice
James, which I have quoted. It was applied even in the case of rebel
States which had not beep recognised by this country. 1t follows a
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fortiori in this case that the Republic of Peru can only recover the Jn ‘he
- . SUPi e
proceeds of the eleven cargoes of guano if Senor Pierola’s Government Comrt o
could have done so. That Government certainly could not have recovered # ong Kong
. . . i . Appeiiate
them in violation of its own contract, as the Republic of Peru are now sulimgction.
> 2
secking to do. —
. No. 44,
L . . .. Transc.ipt of
The rest of this judgment, my Lords, deals with the position qua the injune- Procesiings

tion and, with respect, is no concern of your Lordships. This same principle, on Apneal,
that there must be safety between the citizens of one state and the Government
of another statc with regard to its contracts, is the basis of a decision of an

10 American case, my Lords, Guaranty Trust Company against the United States
Government which report I am afraid I haven't with me at the moment but
which T shall bring to your Lordships to-morrow morning. In fact it is really :
hardly necessary to refer to the report at all because those portions of it which i
are relevant, my Lords, are cited in extenso in the judgment of Lord Justice
Cohen in the Boguslawski case. Your Lordships will kindly note that there
1s no question but that this principle and this case as an authority for this
principle is cited with approval in such books as Oppenheim, Hyde, and
Lauterpacht. My Lords, this brings me now to an examination of Boguslaw-
ski’s case and T ask your Lordships to look with me first, very briefly, at the

20 judgment in the Court of First Instance. The case is reported, my Lords, in
(1950) 1 K.B. at p.157 and although the headnote is a fairly long one, 1 will
take your Lordships through it because here are set out the facts and merits
as briefly as possible and this will avoid the necessity of referring to them
again when I come to deal with the claim in the Court of Appeal:

At all material times prior to midnight of July 5/6, 1945, the Polish
Government which was originally formed in Warsaw was established in

London. At a mecting held on July 3, 1945, in London between the

minister of that government designated the Minister of Industry, Com-

merce and Shipping (acting on behalf of the Polish shipping companies

30 under powers given to him by previous, legislation of that government)
on the one hand and the respective representatives of the unions of

Polish ship officers and scamen (acting on behalf of their respective
members) on the other hand, it was agreed that in the event of any

of such members leaving their respective employments they would be

entitled to receive compensation on an equal footing with the employees

of the Polish State, namely, three months’ salary. On June 28, 1945,

the provisional Polish Government of National Unity was formed in

Lublin, Poland, and by a certificate signed by the British Foreign
Secretary on behalf of His Majesty’'s Government it was certified thas

40 up to and including midnight of July 5/6 1945, His Majesty’s Govern -
: ment recognised the Polish Government having its headquarters in
London as being the government of Poland and as from midnight of

July 5/6, 1945, His Maujesty’s Government recognised the Polish Pro-

visional Government of National Unity as the government of Poland and

as from that date ceased to recognise the former Polish Government

having its headquarters in London as being the government of Poland.

The first plaintiff had been an officer in the employment of the
defendants who were a Polish shipping company having its headquar-
ters in London and the second plaintiff had been a seaman in that
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s*T,;fZ;eLe cmployment.  On July 5, 1945, both plaintiffs left the defendants™ ship
Court, of on which they were employed and which was lying in Ynglish waters
Hong Kong and they ceased to be employed by the defendants.  They then claimex
Jurisdiction, from the defendants compensation on the basis of threc months’ salary
No. a4 in accordance with the agreement of July 3, 1945.  The defenlant:
Transcript of refused to pay any compensation and they contended that on July 3.
Proceedings 1945, the former Polish Government no longer had any power to. mnake
z:nﬁff:sl any agreement on behalf of any Polish shipping company, because it

had by then been replaced by the Polish Provisional Government of

National Unity as from June 28, 1945, and they also contended thax i

the certificate of the British Forecign Secretary which recognised the _
Polish Provisional Government of National Unity had retroactive cffect ’
back to Junc 28, 1945.

Held, that normally when the government of this country recognised
the government of a foreign country it recognised it back to the time
when it became over any particular area the cffective de facto govern
ment; the new Lublin Government, however, up to midnmight of July
5/6, 1945, never had any control over any Polish ships and Yolish
seamen because they were far removed from any area over which tha:
government exercised any authority; on the contrary right up te that ¥
moment the only government which this country recognised as the
government of Poland and the only government which in fact had any
control over the ships and seamen concerned with the agreement of July
3, 1945, was the original Polish Government then established in London.
furthermore, the effect of the certificate of the British Foreign Secrctary
was that the government of this country certified that it recognised the
government of a foreign country up to midnight of July 5/6, 1945, and
that it recognised another government of that country after that moment:
it followed that the acts done by the former government of that country
before that moment must be valid and there could be no retroactive offect &
of the recognition of the new government back to June 28, 1945, be--ausc '
otherwise the certificate would mean little or nothing; accordingly, as
the terms of the agreement-of July 3, 1945, were in accordance with
the law which was then being administered by the former Polish Govern
ment, the Minister of Industry, Commerce and Shipping of that govern
ment had power to enter into that agreement on behalf of the defendant: ,
and the court should enforce its terms against the defendants.” o

Those arc the facts, your Lordships will see.  And your Lordships wiil sec
also from the headnote later, if necessary, from the judgment of Mr. Justice
Finnemore who was the Trial Judge that his view of the terms of the certificate
was this, there could be no question whatsoever of any recogpition retroa:tive.
that is to say, recognition of the Lublin Government before July 5/6Gth by
virtue of the terms of this particular certificate although the Secretary of State
did say in the certificate that the question of retroactive cffect of recognition
of a Government is a question of law for decision by the Courts. Similar in
terms, as your Lordships will sce, to the statements in the answers fo the
questionnaire to which T have alrcady referred, you will find that portion of
the answer by the Sceretary of State in his certificate about the middle of
p.160 of the report. At p.164 counsel, on behalf of the plaintiffs, made
reference to the Guaranty Trust Company against the United States apd, if &

i

Approved For Release 2003/11/04 : CIA-RDP80R01731R001700040001-3




Approved For Release 2003/11/04 : CIA-RDP80R01731R001700040001-3
153

your Lordships will now turn—there is quite a few pages which concern them- /7 e
selves with the facts of the case and thercfore do not really matter—and what  cout o
T have to bring your attention to, you will find my Lords, beginning at the H¥7fgez§£"~y
bottom of p.173 and, my Tords, so that the position can be put beyond all Jutisdicton.
doubt, let us begin at the top of p.173, and the paragraph on that page. There . 4

is reference by Mr. J ustice Finnemore to Luther and Sagor. He says this:— Transcript of
Proceedil g

¢ A pumber of cascs have been cited to me, and T think the result of them °" Apper!,

is this: that when this country recogniscs a government of a foreign comtimued:
country as being the government, the recognition dates back to the time
10 when that government became the effective de facto government. In
the case of Aksionairnoye Obshestvo A.M. Luther v. James Sagor & Co.
our Forcign Office said in their certificate: “We recognise the Soviet
Government as the government of Russia.” They were asked for more
details, and they said: “Well, we recognised originally the Provisional
Government, which was the Kerenski Government. In 1917 that
Government was displaced by what is now called the Soviet government.’

Tt was held on those statements of fact from the Foreign Office that |

the recognition dated back to 1917 or thereabouts; in other words, to f
the time when the government which was recognised became over Rus-

20 sia the effective de facto government. 1 think the general principle 1s
just that, that when we recognise a foreign government we recognise 1t
back to the time when it became, over the area concerned, the effective
government, and it follows from that that we recognise the acts which
“t has carried out in the whole of that period. -

In this case there are some unusual features. We are dealing with

the government of Poland which was effective in this country and over

Polish ships and Polish seamen, and as far as I know no one suggests

that up to midnight on July 5, what 1 call the new government, the

Lublin Government, had any control whatever over Polish ships and

30 Polish seamen, because they were all far removed from any area, what-
ever it was, over which on June 28, the new T,ublin Goverhment ‘

exercised authority. }

Therefore, when our Government recogniscs as from a precise hour, l\
pamely midnight on July 5, the new Lublin Government, as far as "
Polish ships or Polish scamen Or the Gdynia-Ameryka Linie with 1ts !
headquarters in London, are concerned, there 18 1O time when any ‘
authority over those wis CVCI exercised by the new government. On i
the contrary, right up to midnight on July 5, the only government which '!
this country recognised and the only government which in fact had any ‘
40 control over ships and shipping, and the seamen with whom we are
concerned, was the old government which came from Warsaw to Angers
and to Liondon.

1 was told that the certificate which was given to me in this case
is in an unusual form. 1 do mot think it is the practice with regard
to certificates of this kind hitherto to sct the precise date and hour at
which the new government 1s recognised. Be that so or not, T think
it is unusual. 1 think 1t was caid it is unique to set the limits of
recognition of two governments. :
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This ecertificate says that up to midnight on July 5/6, we, tte
British Government, recognise the Warsaw-Angers-London Government
as the government of Poland for the Polish people, and, in particular,
of course, the government of the ships, the scamen and the shippir g
company. As from that midnight we are recognising another gover:-
ment.

If this be the new form, it scems to me, if I may say so with the
utmost respect, that it 18 a very commendable form, because 1 should
have thought it settled the problem. It is guite true that the Secretay

~ of State for Foreign Affairs, most properly and wisely no doubt, savs
at the cnd of his certificate that the question of any retroactive effect of
this recognition is a matter to be decided by the courts.

I should have thought and I so hold—there being no authority m
this that T know at all—that where the government of this country in
torms certifies that it recognises one government up to midnight on July
5/6, and another government thercafter, the acts done by that govern-
ment recognised up to midnight in this count